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Preface 


We are excited to introduce the first-ever manual, specific to North Carolina law and 
practice, on the immigration consequences of convictions in North Carolina. Our goal has 
been to develop a clear, usable resource for attorneys representing noncitizen defendants in 
criminal cases. We hope the manual meets that goal. We also hope the manual will be a 
useful resource for others who need to understand this challenging area of law. 


It is critical for criminal defense attorneys to have an understanding of this area when 
representing noncitizen clients. Because of the impact a criminal conviction may have for 
a noncitizen client, both the American Bar Association and the National Legal Aid and 
Defender Association recommend that criminal defense attorneys investigate and advise 
clients of potential immigration consequences. See infra § 1.2A (discussing practice standards 
of these two organizations). As acknowledged by the Supreme Court of the United States, 
“preserving the client’s right to remain in the United States may be more important to the 
client than any potential jail sentence.” See INS v. St. Cyr, 533 U.S. 289, 322-23 (2001). 


This manual would not have been possible without the support and assistance of several 
people. Thanks go to the members of the Advisory Committee for this manual—Kaci 
Bishop, Immigration Attorney, NC Justice Center; C. Lynn Calder, Partner, Allen and 
Pinnix, P.A.; Attracta Kelly, Project Director, Immigration Attorney, NC Justice Center; 
Hans Christian Linnartz, Senior Lecturing Fellow, Duke University Law School; Anthony 
Monaghan, Assistant Public Defender, Mecklenburg County; Jill Moore, Associate Professor 
of Public Law and Government, UNC School of Government; and Long D. Vo, Assistant 
Public Defender, Wake County. They volunteered their time to review each chapter, offered 
their insights into the intersection of immigration and criminal law, and endured long 
meetings to see this project to its conclusion. Thanks must also go to Dan Kesselbrenner of 
the National Immigration Project of the National Lawyers Guild for generously reviewing 
and commenting on the manual in its entirety and for sharing his vast knowledge of this 
area time and time again. We also want to acknowledge Manny Vargas and the Immigrant 
Defense Project of the New York State Defenders Association for their immigration 
consequences manual, Representing Immigrant Defendants in New York, which served as a 
guide for us as we wrote this manual. Thanks also go to the students of the Immigration Law 
Association of the UNC School of Law for their research on the immigration consequences 
of various North Carolina crimes. 


Special recognition goes to the Office of Indigent Defense Services and the School of 
Government for funding and supporting this manual. Their collaboration on this and other 
education projects has enhanced the resources available to indigent defense attorneys and has 
improved the service that indigent defenders are able to provide to their clients. Thanks also 
go to Kevin Justice, Robby Poore, Lisa Wright, Sarah McConnaghy, Katrina Hunt, Chris 
Toenes, and Angela Williams of the Publications Division of the School of Government for 
their assistance in designing and producing the manual. 


vii 


viii Preface 


Finally, special thanks go to Brian Stull, who early on encouraged and supported the idea 
of developing this manual. 


Comments and suggestions are welcome. They may be sent to Sejal Zota at the School 
of Government, CB #3330, Knapp Building, The University of North Carolina at Chapel 


Hill, Chapel Hill, North Carolina 27599-3330. She can also be reached by telephone at (919) 
843-8404 or by e-mail at szota@sog.unc.edu. 


Sejal Zota 
John Rubin 
January 2008 
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Neil is a 24-year old lawful permanent resident of the United States. Born in Pakistan, Neil 
came to the U.S. when he was 6 years old, but has not yet become a U.S. citizen. His mother, 
father, two sisters, brother, and several cousins all live in the U.S. Neil is a graduate of 
community college and employed as an auto mechanic. After being taunted with racial slurs 
and threatened by some former customers, Neil purchases a gun for his safety. One night as 
he is driving home from work, Neil is stopped by a police officer for reckless driving—for 
passing a car in a no pass zone with the vehicle lights cut off. The officer searches Neil’s 

car and finds the gun Neil recently purchased. Neil is charged with reckless driving and 
carrying a concealed gun. The prosecutor will dismiss the charge of reckless driving if Neil 
pleads guilty to the gun charge. Neil’s attorney tells him that a reckless driving conviction 
could result in a suspension of his driver’s license based on his driving record, so Neil takes 
the deal. A few years later, Neil decides to become a citizen. After filing his citizenship 
application, Neil is notified by immigration officials that deportation proceedings are being 
initiated against him for a conviction of a firearm offense. His criminal lawyer was unaware 
that a misdemeanor firearm offense could lead to Neil’s deportation, and did not discuss 
these consequences with him. Had Neil negotiated a plea to the reckless driving offense 
rather than the carrying a concealed gun charge, or had he gone to trial and been acquitted, 
he would not be facing deportation today. He also might have succeeded in his application to 
become a U.S. citizen. 
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1.1 
Purpose of Manual 


Most criminal defense attorneys are now aware that noncitizens may face severe immigration 
consequences as a result of a criminal conviction. The complex interrelationship between 
federal immigration law and state criminal law has made it difficult, however, for defense 
counsel to advise clients about the impact that a particular conviction will have on their 
immigration status. 


‘The purpose of this manual is to help defense counsel understand this highly technical 
field so that they will be in a better position to advise their noncitizen clients of the possible 
immigration consequences of the criminal case. 


This manual presents the law of immigration consequences as well as options that may 
assist clients in reducing or eliminating those consequences. The manual does not purport to 
provide specific legal advice in individual cases. Defense counsel and their clients should seek 
advice from an immigration attorney as necessary. 


1.2 
Role of Defense Counsel 


A. Practice Standards and Cases Recognize Defense Counsel’s Role 


A growing number of practice standards recognize that criminal defense counsel’s role 
includes investigating and advising noncitizen clients about the potential immigration 
consequences of a criminal case. The standards of the American Bar Association (ABA) were 
revised in 1999 to recognize that defense counsel has an obligation to investigate and advise 
clients of potential immigration consequences. See ABA Standards for Criminal Justice, Pleas 
of Guilty, Standard 14-3.2(f) (3d ed. 1999) (“To the extent possible, defense counsel should 
determine and advise the defendant, sufficiently in advance of the entry of any plea, as to 

the possible collateral consequences that might ensue from entry of the contemplated plea.”); 
Commentary to Standard 14-3.2(f) (“it may well be that many clients’ greatest potential 
difficulty, and greatest priority, will be the immigration consequences of conviction”), 

posted at www.abanet.org/crimjust/standards/pleasofguilty.pdf; see also National Legal 

Aid and Defender Association (NLADA) Performance Guidelines for Criminal Defense 
Representation, Performance Guideline 6.2(a)(3) (1995) (citing the duty of defense counsel 
in the plea bargaining process to “be fully aware of . . . consequences of conviction such as 
deportation . . .”), posted at www.nlada.org/Defender/Defender_Standards/Performance_ 
Guidelines#sixtwo. 


The Performance Guidelines of the North Carolina Office of Indigent Defense Services 
(IDS) also call for counsel to discuss with the client the possibility of deportation and 
other effects on immigration status. See IDS Performance Guidelines for Indigent Defense 
Representation in Non-Capital Criminal Cases at the Trial Level, Guideline 8.2(b) (2004), 
posted at www.ncids.org. 
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In addition, a number of state and federal courts, including the U.S. Supreme Court, 
have recognized the need for criminal defense counsel to advise clients about immigration 
consequences. See, e.g., INS v. St. Cyr, 533 U.S. 289, 322-23 & nn.48, 50 (2001) (citing ABA 
standards with approval, court states that “competent defense counsel” would have advised 
the petitioner at the time of the plea of the importance of preserving his eligibility for relief 
from deportation); State v. Paradez, 101 P.3d 799, 801 (New Mexico 2004) (holding that a 
criminal defendant’s attorney has “an affirmative duty to determine [the client’s] immigration 
status and provide him with specific advice regarding the impact a guilty plea would have on 
his immigration status”). 


B. More Noncitizen Clients May Face Adverse Immigration Consequences 


‘There are several factors that have increased the need for criminal defense counsel to 
understand and advise clients about potential immigration consequences. Defense counsel 
will simply see more noncitizen clients. According to the 1990-2000 census, North Carolina 
experienced a percentage increase in foreign-born persons of 274%. 


Federal immigration law has also become more restrictive during the last decade, 
making it more likely that defense counsel will need to advise criminal defendants about 
the possibility of deportation or other adverse immigration consequences. Deportation of 
noncitizens on the basis of criminal conduct is not new. The federal government has deported 
individuals on the basis of criminal convictions since the 1800s. With the passage of major 
immigration legislation in 1996, however, Congress significantly expanded the number and 
type of criminal convictions that render a noncitizen subject to deportation and eliminated 
many defenses. 


The federal government has also devoted increased resources to enforcing the immigration 
laws. For example, in 1995, the federal government deported 33,842 individuals based on 
criminal status. By 2005, the number of individuals deported on the basis of criminal status 
had risen to 89,406. 


Enforcement of the federal immigration laws is also occurring at the local level in a 
number of states. G.S. 128-1.1(c1) authorizes local law enforcement agencies in North 
Carolina to work with federal authorities to remove noncitizens if the agency has entered into 
a specific agreement with federal authorities. See INA § 287(g), 8 U.S.C. § 1357(g). To date, 
the North Carolina counties of Mecklenburg, Gaston, Alamance, and Cabarrus have entered 
into such agreements with the federal government. 


The more restrictive nature of immigration law and its increased enforcement make it 
increasingly likely that a noncitizen charged with criminal conduct may face deportation. 


C. Defense Counsel Should Advise Noncitizen Clients of Potential Immigration Consequences 
Because No One Else Will 


Defense counsel should also advise clients of the potential immigration consequences of 
the criminal case because they are likely the only actors in the system who will do so. G.S. 
15A-1022 requires judges to provide a general advisement to a defendant before accepting 
a guilty plea, warning the defendant that the conviction may carry adverse immigration 
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consequences. The judge is not required to explain the particular immigration consequences 
to the defendant. Indigent clients are usually not in a position to hire separate immigration 

counsel to obtain the advice they need about the consequences of the criminal case. Further, 
indigent persons do not have the right to appointed counsel in any immigration proceedings. 


D. Defense Counsel Should Advise Noncitizen Clients of Potential Immigration Consequences 
Because of the Significance of the Consequences 


Defense counsel should consider immigration consequences in every case involving a 
noncitizen client because of the potential severity of the consequences. Deportation is often 
automatic; certain convictions do not allow the immigration judge to provide any relief or 
leniency in the immigration proceedings, regardless of the client’s equities. A noncitizen 
client may be subject to automatic deportation even if he or she has been in this country 
since an early age, has been a lawful permanent resident (i.e., is a “green card” holder), has 
assimilated completely into American society, and has no prior convictions. Thus, by the 
time the client gets to immigration court, the consequences may be set in stone. Even if the 
client has access to one, an immigration lawyer may be unable to mitigate the impact of the 
criminal disposition. For many, the adverse immigration effects of a criminal case may be far 
more important than the sentence imposed in the underlying criminal case. 


A criminal conviction can also result in adverse immigration consequences other than 
deportation. A conviction can disqualify a person from legalizing his or her status, from 
becoming a U.S. citizen, from obtaining a grant of asylum, and from raising various defenses 
against deportation. 


Some attorneys assume that only felony offenses carry immigration consequences, but 
a person can be deported for relatively minor misdemeanor offenses, such as shoplifting 
or carrying a concealed gun. Sometimes it is possible for a client to avoid the adverse 
consequence by accepting a plea to a different violation, to a lesser included or related offense, 
or to the offense as charged but with a shorter sentence. 


1.3 
How to Use This Manual 


‘The body of law relevant to understanding the immigration consequences of a criminal case 
is complex and has become increasingly so in recent years. This manual attempts to organize 
and present this area of immigration law in an accessible way for North Carolina criminal 
defense attorneys representing noncitizen clients. 


Chapter 2, Determining Your Client's Citizenship and Immigration Status, explains how to determine 
whether a particular client is a noncitizen and thus subject to the immigration laws. Once 
you have determined that a client is a noncitizen, Chapter 2 helps you determine the 

client’s particular immigration status. Knowing your client’s particular status is necessary to 
understanding the possible immigration consequences of the criminal case. 
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Chapter 3, Criminal Grounds of Removal, presents detailed information about the types and 
categories of crimes that can result in adverse immigration consequences. This information is 
essential to determining whether the proposed disposition carries immigration consequences. 


Chapter 4, Conviction and Sentence for Immigration Purposes, analyzes whether various North 
Carolina dispositions are considered convictions for immigration law purposes. Chapter 4 
also describes what constitutes a sentence for immigration law purposes. This information 
is likewise relevant to determining whether the proposed disposition in your case carries 
immigration consequences. 


Chapter 5, Determining Possible Immigration Consequences Based on Your Client’s Immigration 
Status, lays out the possible immigration consequences of the criminal case based on your 
client’s particular immigration status. This chapter analyzes the consequences separately 
for lawful permanent residents, refugees, asylees, individuals with temporary status, and 
noncitizens without status. 


Chapter 6, Options for Minimizing Adverse Immigration Consequences, suggests options for 
avoiding or mitigating adverse immigration consequences in certain criminal cases. 


Chapter 7 describes procedures and practices related to removal, and Chapter 8 discusses post- 
conviction issues pertaining to noncitizen clients. 


Appendix A: Selected Immigration Consequences of North Carolina Offenses is a chart of 
immigration consequences of various North Carolina offenses. Appendix B is a list of 
immigration resources in North Carolina. 


1.4 
Important Terminology Used in This Manual 


A. Noncitizen 


The manual uses the term “noncitizen” to refer broadly to any individual who is not a citizen 
of the United States and who is therefore subject to potential immigration consequences as a 
result of criminal conviction. The term includes lawful permanent residents, refugees, asylees, 
temporary visa holders, and undocumented persons. These categories are described in more 
detail in Chapter 2. 


B. Removal 


Removal is the deportation or expulsion of a noncitizen from the United States. Prior to 
1996, immigration law provided for two types of processes to eject noncitizens from the 
U.S.: “deportation” and “exclusion.” Laws passed in 1996 ended the distinction and created 
a single process called removal (so that an individual is technically “removed” rather than 
“deported”). All immigration court proceedings that began on or after April 1, 1997, are 
called “removal” proceedings. Noncitizens can be removed from the U.S. because of certain 
criminal convictions. Removal and other adverse immigration consequences are described in 
more detail in Chapter 3. 
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C. Conviction (for Immigration Purposes) 


Immigration law defines “conviction” broadly. State law does not determine whether a state 
disposition will be considered a conviction for immigration law purposes. Chapter 4 discusses 
the immigration law definition of the term. 


D. Immigration and Nationality Act 


The Immigration and Nationality Act (INA) is the immigration statute. It is codified 

in Chapter 8 of the United States Code, and it establishes the basic structure of U.S. 
immigration law, including admission, exclusion, and naturalization. Section 212 of the 
INA, codified at 8 U.S.C. § 1182, enumerates the grounds of admissibility of noncitizens 
into the U.S. Section 237 of the INA, codified at 8 U.S.C. § 1227, enumerates the grounds 
of deportability of noncitizens from the U.S. When citing to the INA, this manual refers 
both to the pertinent INA section (e.g., INA § 212) and the codified section (e.g., 8 U.S.C. § 
1182). 


E. Department of Homeland Security 


The Homeland Security Act of 2002 abolished the Immigration and Naturalization Service 
(INS) and created the Department of Homeland Security (DHS). The regulation and 
enforcement of immigration laws were placed under three new bureaus under DHS—U.S. 
Immigration and Customs Enforcement (ICE), U.S. Customs and Border Protection (CBP), 
and U.S. Citizenship and Immigration Services (USCIS), described below. 


U.S. Immigration and Customs Enforcement (ICE). This branch of DHS is responsible for the 
detention and removal of noncitizens. ICE issues detainers (warrants) on noncitizens in 
jails and prisons and issues summonses for removal hearings. ‘This is the branch of the 
Department of Homeland Security that defense attorneys and noncitizen defendants are 
most likely to deal with. 


U.S. Customs and Border Protection (CBP). This branch of DHS conducts border inspections at 
ports of entry into the U.S., including airports, seaports, and U.S. checkpoints. “Inspection” 
refers to inspection of travel documents from other countries, fingerprinting, and searches of 
persons and belongings. 


U.S. Citizenship and Immigration Services (USCIS). This branch of DHS has jurisdiction over the 
adjudication of applications for an immigration benefit, such as a visa, naturalization, asylum, 
and modification (called adjustment) of immigration status. 


F. Immigration Court 


Removal proceedings are normally held in immigration court, which is an administrative 
court of the Department of Justice, Executive Office for Immigration Review. See INA 

§ 240, 8 U.S.C. § 1229a. As part of the Department of Justice, immigration court 

is independent of the Department of Homeland Security. An individual placed into 
removal proceedings has a right to an attorney, but at his or her own expense because such 
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proceedings have been designated as civil, not criminal, in nature. Such an individual 
also has a right to present any evidence on his or her own behalf, a right to cross-examine 
government witnesses and documents, and a right to appeal. 


Either party can appeal the decision of the immigration judge to the Board of 
Immigration Appeals (BIA), an administrative court in Falls Church, Virginia. The 
noncitizen can appeal the decision of the BIA to the federal court of appeals in which the 
immigration court physically sits. 


‘There is currently no immigration court in North Carolina. Removal proceedings for 
noncitizens residing in North Carolina are generally held in Atlanta. Removal hearings 
for a small number of individuals serving long sentences in North Carolina correctional 
facilities take place in Central Prison in Raleigh. An immigration court will be established in 
Charlotte, North Carolina some time in 2008. A case arising out of the Atlanta immigration 
court would be reviewed by the Eleventh Circuit Court of Appeals, and a case arising out 
of the future Charlotte immigration court or Central Prison will be reviewed by the Fourth 
Circuit Court of Appeals. 
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Determining Your Client’s Citizenship 
and Immigration Status 
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2.3 Additional Interview Objectives for a Noncitizen Client 16 
A. Assess Your Client’s Goals in the Case 
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C. Advise Your Clients of Their Rights 


2.4 Sample Questions to Help Determine Client’s Immigration Status 
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2.5 General Checklist For Representing and Advising a Noncitizen Client 18 
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When representing any new client in criminal court proceedings, a criminal defense attorney 
should as a preliminary matter determine whether or not the client is a U.S. citizen. If the 
client is not a U.S. citizen, the disposition of the criminal case may subject the client to 
deportation or other adverse immigration consequences. 


Do not make the mistake of assuming that your client is a U.S. citizen. Many noncitizens 
have lived in the United States their entire lives and do not exhibit an accent. Thus, it 
is paramount to ask every client about his or her citizenship, not just those clients with 
discernible accents or who appear “foreign.” If the person was born in the U.S., the inquiry 
need go no further. Only if the person was not born in the U.S. will further questions be 
necessary. See infra § 2.4 (sample intake questions). 
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2.1 
Determining Whether Your Client Is a U.S. Citizen 


A. Generally 


If your client is a U.S. citizen or a U.S. national, he or she is not subject to removal or other 
adverse immigration consequences (unless, in the case of a naturalized citizen, citizenship has 
been revoked because naturalization was obtained through some type of misrepresentation). 


A “national” is a broader term that not only refers to any person who is a U.S. citizen, but 
also covers a person born in “outlying possessions of the United States.” See INA § 101(a)(22) 
(A), 8 U.S.C. § 1101(a)(22)(A); INA § 308, 8 U.S.C. § 1408. The outlying possessions of 
the United States are American Samoa and Swains Island. See INA § 101(a)(29), 8 U.S.C. § 
1101(a)(29). Because “nationals” who are not U.S. citizens comprise such a small group, and 
because they are treated no differently than citizens for immigration purposes, this manual 
uses the term “citizen” to cover both U.S. citizens and noncitizen nationals. 


B. Obstacles to Understanding Your Client’s Status 


Determining whether your client is a citizen is not always an easy task. Criminal defendant 
clients do not always trust appointed attorneys, especially at the first meeting. They may 
fear that informing you of their noncitizen status could actually trigger immigration 
consequences. 


Practice Note: Your client may have no familiarity with the adversarial process that is part of 
the U.S. criminal justice system—he or she may not understand that appointed counsel is 
independent of the government. When interviewing a client for the first time, it is helpful 
to reassure the client about confidentiality and that you have no association with U.S. 
Immigration and Customs Enforcement (ICE). 


Other times, noncitizen clients may simply be unaware that they are not U.S. citizens, 
particularly those who came to the U.S. at a young age. They may mistakenly assume 
that they are citizens because they have lived in the United States for so long. Or, some 
noncitizens may interpret the question, “Are you a citizen,” to be the same as “Are you here 
legally?” Thus, they may erroneously answer yes simply because they have a green card (see 
infra § 2.2B for a discussion of persons with green cards). It therefore may be necessary to 
clarify an affirmative response with follow-up questions. 


Occasionally you will encounter a client who may be a citizen without realizing it, as in 
the case of someone who automatically derived citizenship from a family member without 
ever having taken any affirmative step. Therefore, some cases may require investigation 
beyond simply asking your client whether he or she is a citizen. 


Practice Note: It is helpful to begin the citizenship inquiry by asking your client where he or 
she was born. If the person was not born in the U.S., then ask follow-up questions about 
citizenship and how, if at all, it was obtained. See infra § 2.4 (sample intake questions). 
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C. Who Are U.S. Citizens 


Generally, your client is a U.S. citizen if he or she is within one of the following categories. 


Place of Birth. A person is a U.S. citizen if he or she was born in the United States or Puerto 
Rico, the U.S. Virgin Islands, Guam, or American Samoa and Swains Island. See INA §§ 
301(a)&(b), 302, 304-307, 8 U.S.C. §§ 1401(a)&(b), 1402, 1404-1407 (citizen by birth in 
the U.S., Puerto Rico, U.S. Virgin Islands, or Guam); INA § 308, U.S.C. § 1408 (noncitizen 
national by birth in American Samoa and Swains Island). 


“Acquired” Citizenship from U.S. Citizen Parent. A person is a U.S. citizen if he or she was born 
outside the United States but “acquired” U.S. citizenship at birth by having been born to a 
USS. citizen parent or parents. The current law on “acquired” citizenship is contained in INA 
§§ 3010), (d), (e), (g)&(h), 303, 8 U.S.C. §§ 1401(c), (d), (e), (g)&(h), 1403; and INA § 309, 
8 U.S.C. § 1409 (child born out of wedlock). 


Naturalization. A person who is born outside the United States may become a U.S. citizen 

by petitioning for and being granted citizenship through the “naturalization” process. This 
process generally involves passing a civics and English test and participating in a swearing-in 
ceremony. See INA § 310 et al., 8 U.S.C. § 1410 et al. 


“Derivative” Citizenship from Naturalized U.S. Parent. A person is a U.S. citizen if he or she was 
born outside the United States but “derived” U.S. citizenship as a minor when one or both of 
his or her parents became a naturalized citizen. The current law on “derivative” citizenship is 


contained in INA § 320, 8 U.S.C. § 1431. 


Practice Note: You should ask your client whether any of his or her parents or grandparents 
were born in the United States or at any point obtained U.S. citizenship, which could 

give your client “acquired” or “derivative” citizenship even if he or she was not born in the 
USS. or U.S. territories. The rules surrounding “acquired” and “derivative” citizenship are 
complicated, however, and depend on several factors, including an ever-changing set of laws 
that are not retroactive. Because this is a particularly difficult area of law, if there is any 
question regarding your client’s citizenship, you should contact an immigration expert for 
further assistance. 


Documentation of U.S. Citizenship 


U.S. citizens may have one of the following: 
e U.S. Passport 
e U.S. Birth Certificate 
e U.S. Certificate of Citizenship 
e U.S. Certificate of Naturalization 


Sample images of some of these documents appear at the end of this chapter. 
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2.2 
Determining Your Noncitizen Client’s Particular Immigration Status 


A. General Considerations 


If you conclude that your client is not a citizen, you then must determine your client’s 
particular immigration status. The immigration consequences will vary significantly 
depending on the client’s particular immigration status. Many of your clients will know 

or have documentation indicating their immigration status. If possible, you should make 
arrangements to photocopy any such documents, especially in situations where your client is 
uncertain of his or her status. 


You are also likely to encounter clients without any immigration status who are 
unlawfully present in the U.S. Some of these clients may be able to gain lawful status in the 
future. Many avenues for status would be foreclosed, however, by certain types of criminal 
convictions. Additionally, criminal convictions can have other serious consequences, such as 
mandatory detention pending removal from the U.S. and enhanced criminal sentences for 
illegal reentry. Consequently, the immigration consequences of conviction may matter to 
some of these individuals as well. 


The discussion below divides noncitizens into four broad categories of immigration status: 
e Lawful permanent resident status 
e Refugee and asylee status 
e Individuals with temporary lawful status or pending applications for status 
e Individuals with no status 


This list focuses on the immigration statuses you are most likely to encounter, but it is 
not exhaustive. The immigration consequences of a criminal conviction for each of these 
categories are discussed in Chapter 5 infra. 


B. Lawful Permanent Resident Status 


Definition. A lawful permanent resident (LPR) is a noncitizen who has been lawfully 
admitted to the United States to live and work permanently. LPRs may travel in and out 
of the country. An LPR may apply to be naturalized as a U.S. citizen after meeting certain 
requirements, including a residency requirement. For most individuals, five years of lawful 
permanent residence is required. See INA § 316(a), 8 U.S.C. § 1427(a). Regardless of 
numbers of years in the U.S. or U.S. citizen family relationships, an LPR can be deported 
or face other immigration consequences because of a criminal conviction (see infra § 5.1 for 
further discussion of impact of conviction on LPRs). 
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Documentation of Status 


An LPR will generally have one of the following: 


e A “green card” (no longer green in color), which is the colloquial name for INS Form 1-551. 
The current version states “RESIDENT ALIEN” on the top of the front of the card, and 
states that the bearer is entitled to reside permanently and work in the U.S. Green cards 
now expire every ten years, and a replacement must be sought. An LPR does not lose legal 
status because the card expires or is misplaced. Conditional permanent residents (usually 
individuals who received their LPR status through a marriage less than two years old) are 


issued cards that are coded “CR” and that expire after two years. 

e A stamp indicating “temporary evidence of lawful admission for permanent residence,” and 
accompanying expiration date, in either a foreign passport or on a DHS form I-94 Arrival/ 
Departure Record. The l-94 document is issued to almost all noncitizens upon entry to 
the U.S. The card is stamped or handwritten with a notation that indicates the individual’s 
immigration status or section of law under which the person is granted admission. 


Sample images of some of these documents appear at the end of this chapter. 


C. Refugee or Asylee Status 


Definition. A refugee or a person granted asylum is a noncitizen who has been admitted 
conditionally to the U.S. due to a threat of persecution in his or her country of nationality. 
See generally INA §§ 207, 208, 8 U.S.C. §§ 1157, 1158. Refugee status is granted to an 
individual who applied from outside the United States. Upon application, he or she is 
granted a visa, and then is allowed to come to the U.S. as a refugee. Asylum is granted to an 
individual after entry into the U.S. Thus, the person entered the U.S. in some other status 


or unlawfully, but then applied for and was granted asylum. Both refugees and asylees are 
allowed to work in the U.S. Refugees can apply to become lawful permanent residents after 
being present continuously for one year in the U.S., and asylees are eligible one year after 
being granted asylum. See INA §§ 209(a)(1)&(b), 8 U.S.C. §§ 1159(a)(1)&(b). However, as 
the process to become a lawful permanent resident can take several years, individuals may 
remain in this status for a long time. Both refugees and asylees can be deported or face other 
immigration consequences because of a criminal conviction (see infra §§ 5.2, 5.3 for further 
discussion). 
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Documentation of Status 


Refugees and asylees will generally have one of the following: 

e Refugees should have a document stating that they have been “admitted as a refugee 
pursuant to section 207 of the INA.” They should also have a stamp in their passport or I-94 
document. 

e Asylees will generally have a letter or other document from U.S. Citizenship and Immigration 
Services or the U.S. Department of Justice stating that the person has been granted asylum. 

e Additionally, your client may have an employment authorization document indicating that he 
or she is in category A-3 (refugee) or A-5 (asylee). (Codes on the front of the card indicate 
the person’s immigration status by referring to the applicable subsection of 8 C.F.R. § 
274A.12, the regulation authorizing employment.) 


Sample images of some of these documents appear at the end of this chapter. 


Practice Note: If your client has merely applied for asylum, as opposed to having been granted 
asylum, refer to the discussion infra § 2.2D. Like a person granted asylum, an asylum 
applicant may also have an employment authorization document, but his or her card will be 
coded C-8 rather than A-3 or A-5. 


Individuals with Temporary Lawful Status or Pending Application for Status 


The following discussion addresses persons who have temporary lawful status in the U.S. or 
who have a pending application for status. Temporary status authorizes a person to remain 
in the U.S. for a discrete period, while having a pending application for status does not give 
a person any permission to remain in the U.S. either temporarily or permanently. All of 
these individuals can be deported or face other immigration consequences because of certain 
criminal convictions. 


Nonimmigrant Visa Holders. Nonimmigrant visa holders are admitted to the United States on 

a time-limited temporary visa for a specific purpose (such as tourism, study, or temporary 
work). They are restricted to activity consistent with their visas. The visas are issued prior 

to entry by a U.S. consulate or embassy. It is possible for individuals to enter the U.S. as 

a temporary visa holder and eventually obtain another temporary or permanent status. 

For example, an individual may come to the United States as a student, change to an 
employment-related temporary visa after graduation, and eventually obtain lawful permanent 
resident status based on an employment opportunity or a family relationship if he or she has 
the appropriate U.S. sponsor. 
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Documentation of Status 


e Evidence of nonimmigrant status is documented on an I-94 document or I-797 notice 
from U.S. Citizenship and Immigration Services. The expiration date on an l-94 document 
supersedes the visa expiration date. For example, an individual may have a tourist visa valid 
for ten years, but periods of stay in the U.S. are usually granted for no more than six months 
at a time (as indicated on the I-94 document). 


Sample images of some of these documents appear at the end of this chapter 


Temporary Protected Status. Temporary Protected Status (TPS) establishes a safe haven for 
and is conferred on an entire nationality based on dire situations such as civil wars, natural 
disasters, or other extraordinary conditions in their home country. See INA § 244, 8 U.S.C. 
§ 1254a. Countries that are currently designated for TPS include Burundi, El Salvador, 
Honduras, Liberia, Nicaragua, Somalia, and Sudan. See www.uscis.gov for the most current 
listing of countries. TPS country designations are for a limited period, but may be renewed 
by the U.S. Department of Justice. In order to acquire TPS status, an individual must have 
resided in the U.S. continuously since the date of TPS country designation and must have 
properly registered within the period provided by the U.S. Attorney General. See INA § 
244(c), 8 U.S.C. § 1254a(c). Individuals with TPS are allowed to work in the U.S. 


Individuals with Pending Applications for Status. This category includes individuals with pending 
applications for status, such as an asylum petition or an application for adjustment of status 
to a lawful permanent resident. It is important to note that a pending application does not 
constitute permission to remain in the U.S. Individuals with a pending application may, 
however, have a temporary employment authorization document and, as a result, erroneously 
assume that they have lawful status. While a pending application does not confer status, ICE 


may have more lenient policies with respect to deporting such persons. 


E. Individuals without Immigration Status 


‘These individuals have no government authorization to be present in the United States. 

This category includes undocumented persons who entered the U.S. without inspection 
(crossed the border illegally), as well as individuals who entered the U.S. on a valid visa but 
remained past their authorized period of stay (as evidenced by the expiration date on the I-94 
document). If your client is here unlawfully, he or she may be deported immediately on that 
basis alone. The immigration consequences of conviction may still matter to some of these 
individuals because they may be eligible now or in the future to obtain lawful resident status, 
asylum, or other protection from removal. For example, Congress may pass a large-scale 
worker bill in the future, providing an opportunity for lawful status for many undocumented 
persons. Certain convictions could foreclose the possibility of the individual obtaining lawful 
status in the future. 
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2.3 
Additional Interview Objectives for a Noncitizen Client 


A. Assess Your Client’s Goals in the Case 


After obtaining information to determine your client’s immigration status, you should 
discuss with your client the relative importance of any immigration consequences of 
conviction. It may be that the traditional criminal defense goals of minimizing the severity 
of the conviction and sentence will conflict with the immigration-related goal of minimizing 
adverse immigration consequences. For example, in certain situations, your client may be 
able to plead guilty to a non-deportable offense in exchange for a longer sentence. Thus, it is 
necessary to gauge the immigration goals of the case, as it will inform your ultimate strategy 
in the criminal proceeding. 


B. Gather Additional Information from Your Client 


In addition to obtaining information to determine your client’s immigration status, you should 
use the initial and later interviews to gather information on his or her equities (ties to the U.S.), 
prior criminal history, length of residence in the U.S., and potential fear of returning to his or 
her country of nationality. This information will be necessary to determine the immigration 
consequences of any potential conviction and whether your client will be eligible for any form of 
relief from deportation (see infra §3.2B for further discussion of relief from removal). 


C. Advise Your Clients of Their Rights 


U.S. Immigration and Customs Enforcement (ICE) has prioritized the removal of 
noncitizens in jails and prisons. ICE and cooperating law enforcement agents are increasingly 
identifying, questioning, and detaining individuals who may be subject to removal based on 
criminal grounds or lack of immigration status. Admissions by noncitizen defendants may be 
used as evidence against them in deportation or criminal proceedings. 


The client’s Fifth Amendment privilege against self-incrimination covers immigration 
status if that information could lead to a criminal prosecution (certain immigration 
violations, including entering the U.S. without inspection, may carry criminal penalties). 
You should, therefore, advise all noncitizen clients not to discuss their immigration status, 
birthplace, or manner of entry into the U.S. with federal immigration agents or other 
law enforcement officers, except with the advice of counsel. You should also advise your 
noncitizen clients not to sign any documents while in custody, which could contain a 
stipulation that they are deportable, except with the advice of counsel. If questioned by an 
immigration agent, your client may remain silent or ask for an attorney. 


You should also advise your noncitizen clients not to lie or misrepresent their status, as 
they can be criminally prosecuted for making a false statement. See 18 U.S.C. § 1001 (false 
statements), § 911 (false claim to citizenship). 


In addition, immigration agents may ask your clients to waive the opportunity for 
a removal hearing before an immigration judge. You should advise your clients not to 
waive their rights to a hearing (“stipulation of removal”) until all of their options are fully 
evaluated. 
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2.4 
Sample Questions to Help Determine Client’s Immigration Status 
and Eligibility for Future Status 


Be sure to request copies of immigration documents to verify the information your client provides you. 
1. Where were you born? (if answer is U.S. or other U.S. territory such as Puerto Rico, end of 
inquiry; otherwise, continue) 
2. Are you a United States citizen? 


a. If yes, how and when did you become a citizen? Do you have a U.S. passport? (to 
clarify whether the individual is in fact a citizen) 


b. If no, continue to #3 


3. Were your parents or grandparents born in the United States? If not, did they ever become 
U.S. citizens? 


a. If your parents naturalized, were you under the age of 18 when they did? (If your 
client’s parents or grandparents were born in the U.S. or your client’s parents 
naturalized, you may have an acquired or derivative citizenship issue and should 
consult an immigration expert for further assistance in the case.) 


4. Do you have any immigration documents (papers)? 
a. Green card? On what date issued? 
b. Valid work authorization card? 
c. Temporary visa? 
d. I-94 card? 
e. Stamps in your passport? 


5. Do you currently have any pending immigration applications or petitions, or has any 
documentation ever been filed on your behalf by a family member or employer? Have you 
ever appeared before an immigration judge? When, for what reason? 


6. When and at what age did you come to the United States for the first time? 
7. What was your immigration status when you arrived? 
8. How long have you resided in the United States? 


9. Have you ever traveled outside of the U.S. since your first arrival? 
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10. Have you been previously deported or ordered deported?! Were you stopped by U.S. 
officers at the border and questioned or refused admission? Were you ever “turned around” 
at the border? Have you ever been fingerprinted by U.S. immigration officers? 


11. Do you have family here? Who? What is their citizenship or immigration status? 
12. Are you married? What is the immigration status of your spouse? 
13. Do you have children? Where were they born? What are their ages? 


14. Do you have a prior criminal history? (It is important to obtain the client’s rap sheet; 
clients are not always aware of their entire criminal record.) 


15. Do you fear returning to your country? Why? 


2.5 
General Checklist For Representing and Advising a Noncitizen Client 


Because some of the terminology in this list may be unfamiliar, you may consider reviewing 
this list after examining the other chapters in this manual. 


e Determine whether client is noncitizen 


e If your client is a noncitizen, advise client not to make any admissions without advice of 
counsel to an immigration agent or other law enforcement officer 


e Determine client’s particular immigration status 

e Based on status and past criminal record, evaluate possible consequences 

e Determine the relative importance of immigration consequences to your client 
e Determine possible ways to mitigate adverse immigration consequences 


e Explain the possible immigration consequences of the charged offenses, potential sentence, 
and possible plea options to client 


e Even if immigration consequences cannot be avoided and client may be subject to removal 
or other adverse consequences, advise client of possible consequences: 


- advise client that he or she may be taken into federal immigration custody upon 
completion of his or her state sentence 


1. If your client thinks that he or she may have been previously removed or is currently in removal 
proceedings but is not sure, you can call the U.S. Department of Justice Executive Office for Immigration 
Review (EOIR) automated information system (1.800.898.7180) to verify whether removal proceedings 
have commenced against your client or whether there is an outstanding removal order against your client. 
You will need your client’s Alien Registration Number (also known as an “A Number,” beginning with 
the letter A and followed by an 8 or 9 digit number). The Alien Registration Number may be found in 
your client’s passport or other immigration documents. It will be printed on all Department of Homeland 
Security (DHS) and EOIR correspondence. 
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- advise client that reentering the country illegally after removal could lead to federal 
criminal charges and significant jail time 


- advise client to consult with an immigration attorney before filing for any immigration 
benefit, including naturalization, adjustment of status, asylum, and work permits 


- possibly set the client up with an immigration lawyer before or after criminal case is 
over 


e If client is an LPR and criminal disposition does not make the client deportable, but 
may make him or her inadmissible in the future, advise the client to consult with an 
immigration attorney before traveling abroad or applying for naturalization 


e If appropriate discuss effect of direct appeal or post-conviction relief 
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Sample Images of Immigration Documents 


Form N-560 or N-561 — Certificate of United States Citizenship 
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Form l-551 — Permanent Resident Card (Green Card) 
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Foreign Passport with Temporary “Processed for I-551” Stamp (indicating “temporary evidence of 
lawful admission for permanent residence” and accompanying expiration date) 
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Form I-766 — Employment Authorization Document 
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Form l-94 — Arrival/Departure Record (this particular sample is for a nonimmigrant visa holder — note 
expiration date of April 23, 2009) 
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3.1 
Removal Defined 


Prior to 1996, immigration law provided for two types of processes to eject noncitizens from 
the U.S.—“deportation” (if a noncitizen was found to be deportable) and “exclusion” (if a 
noncitizen was found to be inadmissible). See infra § 3.2 (describing differences between 
deportability and inadmissibility). Laws passed in 1996 ended the distinction and created a 
single process called removal. 


Removal is generally not automatic. Most noncitizens receive a removal hearing before 
an immigration judge with the Department of Justice, Executive Office for Immigration 
Review. See INA § 240, 8 U.S.C. § 1229a. The immigration judge must make findings 
of fact and determine whether the noncitizen should be removed under immigration law. 
If the immigration judge orders a noncitizen removed and that order becomes final, U.S. 
Immigration and Customs Enforcement (ICE) will physically remove that individual from 


the U.S. 


Removal from the U.S. is the immigration consequence that will probably be of most 
importance to your client. For a discussion of the impact of different offenses based on the 
client’s particular immigration status (e.g., lawful permanent resident, refugee, etc.), see infra 


Chapter 5. 


3.2 
Deportability vs. Inadmissibility 


A. Consequences Distinguished 


A noncitizen can be forced to leave the U.S. (removed) if he or she comes within a ground 
of deportability. In general, the grounds of deportability apply to noncitizens who have been 
lawfully “admitted”—that is, noncitizens who have entered the U.S. after inspection and 
authorization by an immigration officer. 


A noncitizen can be denied admission to the U.S. (and thereby removed) or denied 
adjustment to lawful permanent resident status (a green card) if he or she comes within a 
ground of inadmissibility. The grounds of inadmissibility generally apply to individuals who 
have not been “admitted” and are viewed as seeking admission to the U.S. Immigration law 
generally deems a person as seeking admission when: 


e An individual present at the border or port of entry, including airports and seaports, 
seeks permission to enter the U.S. 


e An individual is physically present in the U.S. but entered without inspection (e.g., 
crossed the border illegally) 


e An individual applies to become a lawful permanent resident (LPR) (see supra § 2.2B 
for definition of LPR) 


e In some instances, a lawfully admitted individual travels abroad after being convicted of 
a crime and then returns to the U.S. 
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There are several criminal grounds of deportability and inadmissibility in the federal 
immigration statute. See INA § 212, 8 U.S.C. § 1182 (grounds of inadmissibility); INA 
§ 237, 8 U.S.C. § 1227 (grounds of deportability). These grounds overlap somewhat, but 
they are not the same and do not have the same impact. It is critical to determine which 
consequences your client is concerned about, which will depend on your client’s current status 
and on any future immigration status he or she may seek. For example, a noncitizen client 
with a non-immigrant specialized worker visa will be subject to the grounds of deportability 
because he or she has already been lawfully admitted to the U.S., but the client will also be 
concerned about the grounds of inadmissibility if he or she hopes to adjust status to an LPR 
in the future. 


Admission means the lawful entry into the U.S. after inspection and authorization by an 
immigration officer. INA § 101(a)(13)(A), 8 U.S.C. § 1101(a)(13)(A). 


Deportability applies to non-citizens who have been lawfully admitted to the U.S. (even if their 
lawful status has expired). LPRs who are in the U.S. and will not be traveling abroad will be most 
concerned about avoiding deportability. 


Inadmissibility applies to people who are seeking admission into the U.S. Noncitizens who plan to 
adjust status/apply for a green card will be most concerned about avoiding inadmissibility. LPRs 
who are returning to the U.S. from a trip abroad may be seen as seeking admission and thus 
subject to the grounds of inadmissibility. 


B. Relief from Removal 


If an immigration judge finds that an individual is deportable or inadmissible, the individual 
will be removed from the U.S. unless he or she is granted some form of relief from removal. 
There are several forms of relief from removal codified in the immigration statute, each 

with its own specific eligibility requirements. Most forms of relief are discretionary and will 
depend on an individual’s ties to the U.S and other factors. In most cases, an immigration 
judge will determine whether relief from removal will be granted and the individual allowed 
to remain in the U.S. Certain convictions will make noncitizens ineligible for relief from 
removal, regardless of ties to the U.S., demonstrated rehabilitation, contributions to the 


community (including military service), and hardship to family members. See infra Chapter 5 


(describing the convictions that bar various forms of relief from removal). 


Practice Note: Except as noted, a person convicted of one of the offenses discussed below may 
be eligible for limited forms of relief from removal. However, it is very difficult to get relief 
and your client should not count on it. When possible, it is best for a noncitizen to avoid 
convictions that provide grounds for removal. 


C. Long-term Consequences of Removal Order 


Noncitizens who have been ordered removed face a number of obstacles in returning to the 
U.S. In reality, once deported, most individuals will not be able to return to the U.S. 
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Generally speaking, clients who are removed from the U.S. will be barred from future 
admission into the U.S. for a statutory period. An individual ordered removed after a removal 
hearing will generally be barred from the U.S. for ten years. See INA § 212(a)(9)(A)(ii), 

8 U.S.C. § 1182(a)(9)(A)(ii). In the case of a second or subsequent removal, an individual 
will be barred from the U.S. for twenty years. See id. Although an individual may request 
permission from the government to return to the U.S. prior to the end of the statutory time 
period, such permission is difficult to obtain. See 8 C.F.R. § 212.2. Even after the statutory 
period has passed, it will not be easy for your client to return to the U.S.—your client will 
still have to establish eligibility for an immigrant visa. 


‘The most drastic consequences are for clients who are removed on the basis of an 
aggravated felony conviction, discussed further below. These clients will generally not be able 
to return to the U.S. for life unless special permission to return is authorized by the Attorney 


General. See INA § 212(a)(9)(A) (ii) & (Giii), 8 U.S.C. § 1182(a)(9)(A) (ii) & Gi). 


Noncitizens who return or attempt to return unlawfully are subject to federal prosecution 
for illegal reentry and face lengthy prison sentences. See INA § 276, 8 U.S.C. § 1326. 
Prison sentences run up to twenty years if the noncitizen was removed after a conviction of 
an aggravated felony. See INA § 276(b)(2), 8 U.S.C. § 1326(b)(2). In recent years, the U.S. 
Attorneys’ offices have significantly increased enforcement of these federal immigration 
crimes. 


Crime-Related Grounds of Deportability 


A. 


This section reviews the main features of the different categories of criminal offenses 

that trigger deportability. The criminal grounds of deportability generally require that a 
“conviction” exist. There is a statutory definition of conviction for immigration purposes. 
State law does not determine whether a state disposition will be considered a conviction 

for immigration law purposes. For example, dispositions involving drug treatment court, 
deferral of prosecution, expungement, and prayers for judgment continued may be treated as 
convictions for immigration purposes. For the definition of conviction, see infra § 4.1. 


Aggravated Felonies Generally 


Definition. A noncitizen is deportable if convicted of an aggravated felony any time after 
admission. INA § 237(a)(2)(A)(iii), 8 U.S.C. § 1227(a)(2)(A) (iii). “Aggravated felony” is an 
immigration law term that includes an expanding list of offenses defined in INA § 101(a) 
(43), 8 U.S.C. § 1101(a)(43). The label is somewhat misleading, as an offense classified as an 
“aggravated felony” does not have to be either “aggravated” (as that term may be commonly 
understood) or a “felony” under state law. As a result of broad interpretations of the statutory 
language, the term may include some state misdemeanors, such as maintaining a place of 
prostitution and misdemeanor possession of marijuana if the defendant has a prior drug 
conviction. See infra § 3.3B (discussion of drug trafficking crimes). 
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The long list of aggravated felony offenses can generally be classified into the following 
groupings: 
e Specific offenses, regardless of sentence, such as murder, rape, sexual abuse of a minor, 
drug trafficking (discussed further below), and firearm trafficking 


e Specific offenses for which an active or suspended sentence of imprisonment of one_ 
year or more is imposed (for definition of sentence length, see infra § 4.3), such as theft, 
burglary, forgery, crimes of violence (defined at 18 U.S.C. § 16 and discussed further 
below), perjury, and obstruction of justice 


e Fraud or deceit offenses in which the loss to the victim exceeds $10,000 (discussed infra 
§ 6.2B) 


e Any attempt or conspiracy to commit any of the enumerated aggravated felony offenses 
(solicitation to commit any of the enumerated aggravated felony offenses is possibly an 
aggravated felony) 

The following table lists the broad categories of offenses classified as aggravated felonies. 
Offenses that do not meet these criteria may still constitute deportable or inadmissible 
offenses, discussed further below, but they do not trigger the severe consequences associated 
with aggravated felony convictions. 


Aggravated Felonies Regardless of Sentence 
e Murder 


e Rape (it is unclear whether a conviction of sexual offense under N.C. law constitutes rape for 
immigration law purposes, but such a conviction is a crime of violence aggravated felony if 
accompanied by a sentence of imprisonment of one year or more) 


e Sexual abuse of a minor (including indecent liberties with a minor under N.C. law) 


e Drug trafficking 

e Firearm trafficking and certain other firearm offenses 

e Offenses involving demands for ransom 

e Offenses involving child pornography 

e Offenses involving prostitution business 

e Offenses involving slavery or involuntary servitude 

e National security offenses 

e Alien smuggling offenses, with an exception for spouse, parents, and children 

e Illegal reentry after being previously deported for an aggravated felony 

e Miscellaneous federal offenses, including racketeering and certain gambling offenses 

e Offenses relating to failure to appear for service of sentence if the underlying offense is 
punishable by five years or more imprisonment 

e Offenses related to bail jumping if underlying offense is a felony punishable by two or more 
years imprisonment 
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Aggravated Felonies Triggered by a One-Year Term of Imprisonment (Active or 
Suspended) or More 


e Crimes of violence 

e Theft or burglary offenses (including possession or receiving of stolen property) 
e Passport or document fraud offenses 

e Offenses related to counterfeiting 

e Offenses related to forgery 

e Offenses related to commercial bribery 

e Offenses related to trafficking in vehicles with altered identification numbers 

e Offenses related to obstruction of justice 

e Offenses related to perjury or subornation of perjury 

e Offenses related to bribery of a witness 


Aggravated Felonies Triggered by More than a $10,000 Loss 
e Offenses involving fraud or deceit with a loss to the victim of more than $10,000 
e Money laundering offenses involving more than $10,000 
Tax evasion with a loss to the government of more than $10,000 


Consequences. Convictions for aggravated felonies carry the most severe immigration 
consequences. A conviction for an aggravated felony not only triggers deportability, but it 
also bars eligibility for almost all forms of relief from removal, effectively subjecting the 


individual to mandatory removal without any consideration of his or her equities. When 


removed on the basis of an aggravated felony conviction, an individual is permanently 
inadmissible and thus permanently barred from returning to the U.S. (unless special 
permission from the government is obtained, which is quite difficult). See INA § 212(a)(9) 
(A)(ii), 8 U.S.C. § 1182(a)(9)(A) (ii). In addition, an individual removed on the basis of an 
aggravated felony conviction who returns to the U.S. unlawfully may be imprisoned for up 
to twenty years if federally prosecuted for illegal reentry. See INA § 276(b)(2), 8 U.S.C. § 
1326(b)(2). 


Specific Types of Aggravated Felonies 


Crime of Violence Aggravated Felonies. Offenses that constitute “crimes of violence” within the 
meaning of immigration law are aggravated felonies if a sentence of imprisonment (active or 
suspended) of one year or more is imposed (for definition of sentence length, see infra § 4.3). 


The definition of crime of violence is broad in scope. It includes “(a) an offense that has as 
an element the use, attempted use, or threatened use of physical force against the person or 
property of another, or (b) any other offense that is a felony and that, by its nature, involves 
a substantial risk that physical force against the person or property of another may be used 
in the course of committing the offense.” 18 U.S.C. § 16. The definition has been the subject 
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of much federal litigation. Offenses that have been found to constitute crimes of violence 
generally include sexual assaults, intentional assaults, kidnappings, robberies, and burglaries. 
A misdemeanor assault does not constitute a crime of violence aggravated felony because 
under North Carolina law the sentence cannot exceed 150 days for even the most serious 
misdemeanor assault. 


The Supreme Court has held that an offense requiring only proof of accidental or 
negligent conduct, even when involving serious physical injury or death, is not an aggravated 
felony “crime of violence,” as defined in 18 U.S.C. § 16. Leocal v. Ashcroft, 543 U.S. 1 (2004) 
(holding that a state offense of driving under the influence of alcohol and causing serious 
bodily injury, which does not have a mens rea component or requires only a showing of 
negligence in the operation of a vehicle, is not crime of violence under 18 U.S.C. § 16). For 
example, a conviction of felony serious injury by vehicle, G.S. 20-141.4(a3), which penalizes 
unintentionally causing serious injury when driving while impaired (G.S. 20-138.5), should 
not qualify as a crime of violence aggravated felony even if the person receives a sentence of 
imprisonment of one year or more. 


It is unclear whether a state offense that requires proof of reckless use of force qualifies as 
a crime of violence. Such an offense will probably not be considered a crime of violence in a 
court under the jurisdiction of the Fourth Circuit, such as the future immigration court in 
Charlotte. See Garcia v. Gonzalez, 455 F.3d 465 (4th Cir. 2006) (holding that conviction for 
reckless assault in the second degree is not a crime of violence aggravated felony). 


Drug Trafficking Aggravated Felonies. Drug trafficking offenses within the meaning of 
immigration law are aggravated felonies regardless of the length of the sentence imposed. 


Federal law, not state law, determines whether a state offense constitutes an aggravated 
felony “drug trafficking” offense. See INA § 101(a)(43)(B), 8 U.S.C. § 1101(a)(43)(B) (drug 
trafficking crime is defined at 18 U.S.C. § 924(c)). Previously, in some federal circuits, almost 
any state drug felony offense qualified as a drug trafficking offense. On December 5, 2006, 
however, the Supreme Court clarified that a misdemeanor or felony conviction for first-time 
simple possession of a controlled substance—except for possession of more than five grams of 
crack cocaine or any amount of flunitrazepam (colloquially known as the “date rape drug”)— 
is not a “drug trafficking” aggravated felony offense. Lopez v. Gonzalez, ___U.S.___, 127 
S. Ct. 625 (2006). A subsequent North Carolina drug possession conviction (including a 
misdemeanor offense) may, however, be deemed a drug trafficking aggravated felony. A_ 


——) 


conviction of any drug sale or possession with intent to sell continues to qualify as a drug 


trafficking aggravated felony. 
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“Drug Trafficking” Aggravated Felony Offenses in North Carolina 
e Any manufacture, sale, or delivery of controlled substance offense 
e Any possession of controlled substance with intent to manufacture, sell, or deliver offense 


e Any N.C. drug trafficking offense (except for the possibility that trafficking by possession 
might not be a drug trafficking aggravated felony) 


e Maybe a second N.C. drug possession offense 


Not “Drug Trafficking” Aggravated Felony Offenses 


e Any first-time possession of controlled substance, whether felony or misdemeanor, with 
the exception of more than five grams of crack cocaine or any amount of flunitrazepam 
(date rape drug) 


e Possession of drug paraphernalia 


Practice Note: A first-time conviction for simple drug possession (without an intent to sell or 
distribute) will still render a lawfully admitted client deportable for a controlled substance 
conviction, with limited exceptions for small amounts of marijuana. See infra § 3.3D. 
However, because such a conviction will not constitute a drug trafficking aggravated felony, 
your client may be eligible for relief from removal. 


Firearm Aggravated Felonies. A firearm offense can be considered an aggravated felony on 
three different grounds. First, certain offenses involving sale or delivery of firearms may be 
deemed a firearm trafficking offense. Second, specific firearm offenses, such as possession 
of a machine gun and possession of firearm by felon, will be considered aggravated felonies 
because similar federal offenses have been labeled as aggravated felonies in the immigration 
statute. Third, any firearm offense might be considered a “crime of violence” aggravated 
felony if accompanied by a sentence of imprisonment (active or suspended) of one year or 
more. See also infra § 6.5 (discussing cases involving firearms). 


Conviction of a Crime Involving Moral Turpitude 


A noncitizen may be deportable for a conviction of a crime involving moral turpitude (CMT) 
depending on the potential length of sentence, the number of CMT convictions, and the 
date the offense was committed in relation to when the noncitizen was admitted to the U.S. 
(discussed under Consequences, below). 


Definition. There is no statutory definition for the immigration term “crime involving moral 
turpitude” (CMT). There is, however, a considerable amount of case law governing what 
constitutes a CMT. As a general rule, a crime involves “moral turpitude” if it is inherently 
base, vile, or depraved, and contrary to the accepted rules of morality and the duties owed 
between persons or to society in general. See, e.g., Matter of Olquin, 23 I&N Dec. 896 (BIA 
2006). The CMT label covers a broad category of criminal offenses and generally includes: 
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* offenses in which either an intent to steal or defraud is an element (such as theft and 
forgery offenses) 


* many aggravated assaults (depending on whether infliction of bodily injury is an 
element) 


* most sex offenses 


Examples of crimes not involving moral turpitude include simple assault, misdemeanor 
breaking and entering, carrying a concealed weapon, trespass, unauthorized use of a vehicle, 
drunk and disruptive, disorderly conduct, and regulatory offenses. 


To determine whether a specific crime constitutes a CMT, consult Appendix A, Selected 
Immigration Consequences of North Carolina Offenses, at the end of this manual. 


Assault Offenses. Simple assault or battery is generally not deemed to involve moral turpitude 
for purposes of immigration law. See Matter of Short, 20 I&N Dec. 136 (BIA 1989). The 
Board of Immigration Appeals has held that this general rule does not apply, however, where 
an assault or battery necessarily involves some aggravating dimension that significantly 
increases the culpability of the offense, such as the perpetrator’s use of a deadly weapon or the 
infliction of serious injury on a person whom society views as deserving of special protection, 
such as children, domestic partners, or peace officers. See Matter of Sanudo, 23 I&N Dec. 968 
(2006). Under this case law, simple assault under North Carolina law is not a CMT offense. 
It is unclear whether assault on a female, assault on an officer, or assault on a child constitutes 
a CMT offense, as these statutes do not require an infliction of bodily injury. Assault with a 
deadly weapon is a CMT offense. 


Impaired Driving Offenses. A conviction for impaired driving may be a CMT depending on the 
presence of aggravating or grossly aggravating factors. The Board of Immigration (BIA) has 
held that a simple driving while impaired offense is not a CMT. See Matter of Torres-Varela, 
23 I&N Dec. 78 (BIA 2001). Further, an offense of driving while impaired with two or more 
prior convictions for simple driving while impaired under an Arizona statute has been held 
not to be a CMT. See id. In contrast, the BIA has held that a conviction for an aggravated 
DWI offense containing an element of driving with a revoked license is a CMT. Matter of 
Lopez-Meza, 22 1&N Dec. 1188 (BIA 1999). 


Under this case law, an impaired driving conviction under North Carolina law will not 
constitute a CMT offense if there are no aggravating sentencing factors. An impaired driving 
conviction with an aggravating sentencing factor of driving with a revoked license is possibly 
a CMT offense. It is unclear because the case law requires that the driving with a revoked 
license component be an element of the offense, as opposed to a sentencing factor. Impaired 
driving convictions with other aggravating factors are probably not CMTs under current case 
law. (If the record of conviction establishes the use of a controlled substance, however, it is 
possible that an impaired driving conviction may be a removable offense under the controlled 
substance ground of deportability or inadmissibility.) 


Consequences. A noncitizen is deportable if convicted of one CMT committed within 
five years of admission to the U.S. and punishable by at least one year in prison. See INA 
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§ 237(a)(2)(A)(i), 8 U.S.C. § 1227(a)(2)(A)(Gi). The Fourth Circuit Court of Appeals has 
held that to determine whether a North Carolina offense is punishable by at least one year 
in prison for purposes of the federal sentencing guidelines, courts consider the maximum 
aggravated sentence that could be imposed for that offense on a defendant with the worst 
possible criminal history. See U.S. v. Harp, 406 F.3d 242 (4th Cir. 2005); dur see U.S. v. 
McManus, 236 Fed. Appx. 855 (4th Cir. 2007) (unpublished) (for purposes of federal 
Assimilative Crimes Act, maximum sentence that may be imposed by federal court for state 
offense committed on federal enclave is maximum sentence defendant could receive in state 
court based on defendant’s prior record level under North Carolina’s structured sentencing 
statutes). It is unclear whether the interpretation in Harp applies to immigration law, but 
under such an interpretation, all felonies in North Carolina would be punishable by a 
maximum sentence of at least one year in prison because the maximum sentence that could 
be imposed under structured sentencing for an offender in prior record level VI is at least 15 
months for all felony classes. For a further discussion of the meaning of potential sentence, 
see infra § 4.3D. 


A noncitizen is also deportable if convicted of two or more CMTs, not arising out of a 
single scheme of criminal misconduct, committed at any time after admission and regardless 
of the actual or potential sentence. See INA § 237(a)(2)(A)(ii), 8 U.S.C. § 1227(a)(2)(A)(ii). 
Two CMTs arising out of a separate scheme, that are consolidated for judgment or are run 
concurrently, will likely still be considered separate convictions for immigration purposes and 
will trigger deportability. Conversely, if a person is convicted of two or more CMTs arising 
out of a single scheme, the convictions should not trigger deportability. 


Practice Note: In North Carolina, because misdemeanors are generally not punishable by a 
year in prison, the commission of one misdemeanor CMT will not trigger deportability. 


Conviction of Any Controlled Substance Offense 


Conviction of Any Controlled Substance Offense. A noncitizen is deportable for any violation of 
law relating to a controlled substance, whether felony or misdemeanor, except for a single 
offense of simple possession of 30 grams or less of marijuana. See INA § 237(a)(2)(B)(i), 8 
U.S.C. § 1227(a)(2)(B)(i). That offense is not a deportable offense if the defendant has no 
prior drug convictions. A drug paraphernalia conviction is a deportable offense, however. 


“Controlled substance” is defined by federal law and refers to substances covered by the 
federal drug schedules in 21 U.S.C. § 802. All of the drugs listed in the North Carolina state 
drug schedules are covered by the federal drug schedules. 


Practice Note: A conviction for a Class 3 misdemeanor possession of marijuana should not 
make a noncitizen with no prior drug convictions deportable under the 30 grams or less 
exception discussed above. A conviction for a Class 1 misdemeanor possession of marijuana 
also should not make a noncitizen deportable, unless the record of conviction establishes 
possession of more than 30 grams of marijuana (see infra § 3.5B, which discusses proof of 
grounds of removal). 


Immigration Consequences Manual + Feb. 2008 35 


Drug Abuse or Addiction. A noncitizen is also deportable if he or she is or has been a drug 
abuser or addict at any time after being admitted to the U.S. See INA § 237(a)(2)(B)(ii), 8 
U.S.C. § 1227(a)(2)(B)(ii). This ground of deportability does not require a conviction. Neither 
the immigration statute nor the regulations define “abuse” or “addiction” in the deportability 
context. This ground is not often charged in removal proceedings and is a less frequent basis 
to deport. It is more likely to come up during an application for relief from removal or during 
naturalization proceedings. Because there is very little case law on point, it is unclear what 
sorts of admissions or conduct would qualify as drug abuse or drug addiction. It is possible, 
however, that ICE might rely on an admission of drug use on the record in any sort of 
criminal case to demonstrate drug addiction or drug abuse. See infra § 4.2B for a discussion 
of drug treatment court. 


E. Conviction of a Firearm or Destructive Device Offense 


A noncitizen is deportable for a single conviction of purchasing, selling, offering for sale, 
exchanging, using, owning, possessing, or carrying in violation of any law, whether felony or 
misdemeanor, a firearm or destructive device (including part or accessory) as defined in 18 
U.S.C. § 921(a). See INA § 237(a)(2)(C), 8 U.S.C. § 1227(a)(2)(C). The federal law is broader 
than North Carolina law and includes all firearms (handguns, rifles, shotguns, etc.), with no 
restrictions as to barrel length. ‘There is an exception for antique firearms. A BB or pellet gun 
is not considered a firearm under the federal law. 


The ground of deportability for firearms and destructive devices offenses is very broad. 
Where the use of a firearm is an essential element of a crime, the conviction will be 
considered a firearm offense. See, e.g., Matter of P-F-, 20 I&N Dec. 661 (BIA 1993) (holding 
that convictions for first degree armed burglary and robbery with a firearm under Florida 
statue constituted a firearm conviction where the use of firearm was an essential element of 
the crime). A conviction under a divisible statute (which includes offenses both involving a 
firearm and not involving a firearm) is not a firearm offense unless the record of conviction 
establishes that the offense committed involved a firearm. See Matter of Pichardo, 21 1&N 
Dec. 330 (BIA 1996); Matter of Teixeira, 21 I&N Dec. 316 (BIA 1996); Matter of Madrigal, 
21 I&N Dec. 323 (BIA 1996); see also infra § 3.5A (discussing significance of record of 


conviction). 


Practice Note: If your client is convicted of a weapons offense, and the record of conviction 
does not establish that the weapon involved was a firearm, he or she should not be deportable 
for a firearm offense. 


Federal law also criminalizes the possession of a firearm by noncitizens unlawfully present 
in the U.S. and by certain nonimmigrant visa holders. See 18 U.S.C. § 922(g)(5). Noncitizens 
in North Carolina have been federally prosecuted for this offense. 
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Conviction of a Crime of Domestic Violence, Stalking, Child Abuse, Child Neglect, or Child 
Abandonment, or a Violation of a Protective Order 


A noncitizen is deportable if convicted of a crime of domestic violence, stalking, child abuse, 
child neglect, or child abandonment, whether felony or misdemeanor. See INA § 237(a)(2)(E) 
(i), 8 U.S.C. § 1227(a)(2)(E)(i). 


These grounds of deportability only apply to convictions or violations occurring after 
September 30, 1996. See Section 350(b) of the Illegal Immigration Reform and Immigrant 
Responsibility Act of 1996, Pub. L. 104-208, Division C, 110 Stat. 3009-546. 


Crime of Domestic Violence. A crime of domestic violence has two main requirements. First, 
the offense must be a crime of violence as defined in 18 U.S.C. § 16. The definition of crime 
of violence for a crime of domestic violence is the same as for aggravated felonies, discussed 
supra § 3.3B. Second, the offense must be against a current or former spouse, co-parent of a 
child, a person with whom the defendant is or has cohabited as a spouse, any other individual 
similarly situated to a spouse, or other individual protected under federal, state, tribal, or 
local domestic or family violence laws. See INA § 237(a)(2)(E)(i), 8 U.S.C. § 1227(a)(2)(E)(i). 


ICE has alleged that a conviction of assault on a female is a crime of domestic violence 
if against a protected individual. Some noncitizens, however, have successfully argued that 
assault on a female does not satisfy the crime of violence definition (the first requirement 
discussed above) and is, therefore, not a crime of domestic violence. There is no reported case 
law on this issue. 


Violation of a Protective Order. A noncitizen is also deportable if enjoined by a protective order 
and found by a civil or criminal court to have violated the portion of a protective order 

that protects against credible threats of violence, repeated harassment, or bodily injury. See 
INA § 237(a)(2)(E)(ii), 8 U.S.C. § 1227(a)(2)(E)(ii). In North Carolina, for protective order 
purposes, a domestic relationship is broadly defined to include persons of the opposite sex 
who have lived together, parents and children, grandparents and grandchildren, current or 
former household members, and persons involved in non-cohabitating romantic relationships. 
See G.S. 50B-1(b). A violation of such a protective order is a deportable offense, even though 
the covered relationships are broader than under federal law. 


Practice Note: Under certain circumstances, the grounds of deportability for a crime of 
domestic violence, stalking, and violation of a protective order may be waived by immigration 
authorities when the defendant has been battered or subjected to extreme cruelty and is not 
and was not the primary perpetrator of violence in the relationship. See INA § 237(a)(7), 8 
U.S.C. § 1227(a)(7). If these circumstances seem to apply to your client, any documentation 
in court that the particular incident was part of a larger pattern of abuse against your client 
may be helpful to your client in future immigration proceedings. 
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G. Chart of Principal Deportable Offenses 


The following chart lists the principal categories of deportable offenses. It does not include 
some miscellaneous grounds involving infrequently charged federal crimes, which are 
generally not of concern to state law practitioners. An interested reader can find the complete 
list of the criminal grounds of deportability at INA § 237(a)(2), 8 U.S.C. § 1227(a)(2). There 
is also a growing list of security-related grounds of deportability and inadmissibility linked 
to criminal activity. This is a complicated and developing area of immigration law and covers 
alleged acts of terrorism, which a state law practitioner is unlikely to encounter. See INA § 


237(a)(4), 8 U.S.C. § 1227(a)(4); INA § 212(a)(3), 8 U.S.C. § 1182(a)(3). 


Keep in mind that one offense can be classified under multiple categories of deportability. 
For example, a conviction of assault with a deadly weapon inflicting serious injury against a 
spouse may be an aggravated felony, crime involving moral turpitude, and crime of domestic 
violence. 


Ground of 
Deportability Significant Features Exceptions 


Conviction of e Includes felonies and some misdemeanors 

aggravated felony e Carries most severe immigration consequences 

e Includes 21 broad categories of offenses as set 
forth in immigration statute (see table of offenses in 
§ 3.3A supra) 


Conviction of crime e Committed within 5 years of admission to U.S. All misdemeanors, other 
involving moral e Punishable by at least 1 year in jail than certain impaired driving 
turpitude (CMT) offenses 


Conviction of 2 or e Committed at any time after admission CMTs arising out of a single 
more CMTs e Length of sentence immaterial scheme 


Conviction relating to | ¢ Includes felonies and misdemeanors An offense of simple 

a controlled substance | e Includes drug paraphernalia offenses possession of 30 grams or 
less of marijuana if no prior 
drug convictions 


Drug abuser or addict | ¢ No conviction necessary 


Firearm conviction e Includes purchasing, selling, offering for sale, 
exchanging, using, owning, possessing or carrying a 
“firearm or destructive device” 

e Includes felonies and misdemeanors 

e Includes carrying a concealed gun 


Conviction of e Includes felonies and misdemeanors Convictions or violations 
domestic violence, e Domestic violence crime must be a crime of violence | occurring before September 
stalking, child abuse, (discussed supra § 3.3A) 30, 1996 

child neglect, or child | ¢ Domestic violence crime must be directed against 
abandonment a protected party under state or federal domestic 
violence laws 


Violation of a e Violation of the portion of order that protects against Convictions or violations 

protective order credible threats of violence, repeated harassment, or | occurring before September 
bodily injury 30, 1996 

e Violation may be found in civil or criminal court 
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3.4 
Crime-Related Grounds of Inadmissibility 


This section reviews the main crime-related grounds of inadmissibility. The criminal grounds 
of inadmissibility are generally broader than the grounds of deportability and include 
offenses that are not covered under the comparable deportability grounds. For example, a 
conviction of simple possession of 30 grams or less of marijuana triggers inadmissibility, 

but not deportability. There is some overlap with the deportability grounds, but the grounds 
are different and require close scrutiny. For example, the crime involving moral turpitude 
ground of inadmissibility covers the same offenses as the crime involving moral turpitude 
deportability ground, but different rules apply depending on the length of sentence and 
number of convictions. See infra § 4.1 for a discussion of the definition of conviction. 


Certain criminal grounds of inadmissibility do not require a conviction—mere “bad 
acts” or status can trigger the penalty. Examples include engaging in prostitution or if the 
government has “reason to believe” the person has been a drug trafficker, as discussed below. 


The controlled substance and moral turpitude grounds of inadmissibility also allow for 
a finding of inadmissibility without a conviction where a noncitizen admits the essential 
elements of a controlled substance offense or of a crime involving moral turpitude. See INA 
§§ 212(a)(2)(A)@(D&(UD), 8 U.S.C. §§ 1182(a)(2)(A)G((D&(ID. Generally, this ground 
has come into play when a noncitizen has made certain admissions to an immigration judge 
or an ICE officer; it does not apply to an admission in a criminal case that does not result 
in a conviction. See Matter of Seda, 17 I&N Dec. 550 (BIA 1980), overruled in part on other 
grounds Matter of Ozkok, 19 IX:N Dec. 546 (BIA 1988). 


A. Controlled Substance Offense 


A noncitizen is inadmissible for any conviction of an offense related to any controlled 
substance, whether felony or misdemeanor. See INA § 212(a)(2)(A)(i)(II), 8 U.S.C. § 1182(a) 
(2)(A)(@i)(II). (A noncitizen can also be inadmissible for an admission of committing such an 
offense—usually to an immigration judge or immigration officer). 


Drug offenses carry serious consequences for non-LPR clients. Drug offenses trigger 
inadmissibility and permanently preclude noncitizens from obtaining LPR status. The only 
exception is for simple possession of 30 grams or less of marijuana if the defendant has no 
prior drug convictions. Such an offense will still make the defendant inadmissible, but can be 
waived by an immigration judge under certain circumstances. 


Practice Note: If your client is pleading guilty to a Class 1 misdemeanor possession of 
marijuana, which includes quantities of more and less than 30 grams of marijuana, it is 
important to document in the record of conviction that your client possessed 30 grams or less 
of marijuana, if applicable (see infra § 3.5C, discussing proof of grounds for relief). 


A person is also inadmissible if the U.S. government knows or has reason to believe that 
the person is an illicit trafficker, or knowing aider, abettor, assister, conspirator, or colluder 
with others in illicit trafficking, in a controlled substance (as defined in 21 U.S.C. § 802). 
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See INA § 212(a)(2)(C), 8 U.S.C. § 1182(a)(2)(C). No conviction (or admission) is necessary. 
Cases have held “drug trafficking” to mean that a person must have been a knowing and 
conscious participant or conduit in the transfer, passage, or delivery of narcotic drugs. 


B. Crime Involving Moral Turpitude 


A noncitizen is inadmissible for a conviction of a crime involving moral turpitude (CMT). See 
INA § 212(a)(2)(A)G)(1), 8 U.S.C. § 1182(a)(2)(A)(i)(). (A noncitizen can also be inadmissible 
for an admission of committing such an offense—usually to an immigration judge or 


immigration officer). The types of offenses constituting CMTs are described supra § 3.3C. 


For purposes of inadmissibility, there is an exception for a petty offense. A conviction is 
considered a petty offense if the noncitizen has no prior CMT convictions and the maximum 
possible sentence for that offense is one year or less and the actual sentence of imprisonment, 
active or suspended, is six months or less. See INA § 212(a)(2)(A)(ii)(II), 8 U.S.C. § 1182(a)(2) 
(A)(ii)(II). For discussion of what constitutes the maximum possible sentence, see infra § 4.3D. 


Practice Note: Because misdemeanors in North Carolina other than impaired driving are 
not punishable by one year or more of imprisonment under structured sentencing, the 
commission of one misdemeanor CMT offense will fall within the petty offense exception 
and not make your client inadmissible. Two CMTs will not fall within the petty offense 
inadmissibility exception, however, even if they arise out of the same transaction or are 
consolidated for judgment or run concurrently. 


C. Conviction of Two or More Offenses of Any Type with an Aggregate Sentence of Imprisonment of 
at Least Five Years 


A noncitizen who has been convicted of two or more offenses of any type with an aggregate 
sentence of imprisonment, active or suspended, of five years or more is inadmissible. See INA 


§ 212(a)(2)(B), 8 U.S.C. § 1182(a)(2)(B). 


D. Prostitution 


Prostitutes or persons who have engaged in or sought to engage in prostitution or to procure 
prostitution during the past 10 years are inadmissible. See INA § 212(a)(2)(D), 8 U.S.C. § 
1182(a)(2)(D); 22 C.F.R. § 40.24. The Board of Immigration Appeals has held that to “engage 
in” prostitution, one must have engaged in a regular pattern of behavior and conduct. See 
Matter of T, 6 I&N Dec. 474 (BIA 1955). A conviction of a prostitution offense is also a crime 
involving moral turpitude and may trigger inadmissibility on that ground (see supra § 3.4B). 


E. Significant Traffickers in Persons 


Any noncitizen whom the President publicly lists in a submission to Congress as playing 

a significant role in a severe form of trafficking in persons (e.g., the use of force, fraud, or 
coercion for sex trafficking and/or involuntary servitude, peonage, debt bondage, or slavery) 
or as materially assisting in or providing financial or technological support for activities of 
such a trafficker, is inadmissible. See INA § 12(a)(2)(H), 8 U.S.C. § 1182(a)(2)(H). A person 
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is also inadmissible if the government knows or has reason to believe that the individual has 
been a knowing aider, abettor, assister, conspirator, or colluder with such a trafficker in severe 
forms of trafficking in persons. See id. 


Money Laundering 


A noncitizen is inadmissible if the government knows or has reason to believe that 


the individual has engaged, is engaging, or seeks to enter the U.S. to engage in money 
laundering, or who is or has been a knowing aider, abettor, assister, conspirator, or colluder 
with others in money laundering. See INA § 212(a)(2)(I), 8 U.S.C. § 1182(a)(2)(D. 


Chart of Principal Criminal Grounds of Inadmissibility 


The following chart lists the principal criminal grounds of inadmissibility. It does not include 


two other grounds involving foreign government officials and diplomats, which are not of 


concern to state law practitioners. An interested reader can find the complete list of the 
criminal grounds of inadmissibility at INA § 212(a)(2), 8 U.S.C. § 1182(a)(2). 


Ground of 
Inadmissibility 


Crime involving 
moral turpitude 


(CMT) 


Controlled 
substance offense 


Trafficking 
in controlled 
substance 


Conviction of 
multiple offenses 


Prostitution 


Trafficking in 


persons 


Money laundering 


Significant Features 


e Conviction (or admission) 
e Committed at any time 


e Conviction (or admission) 

e Includes felonies or misdemeanors 

e Includes drug paraphernalia offenses 

e Includes single offense of simple possession 
of 30 grams or less of marijuana (even 
though it is not an offense triggering 
deportation) 


e No conviction (or admission) necessary 
e May be based on government knowledge or 
reason to believe 


e Includes offenses of any type 

e Must be at least 2 convictions 

e Aggregate sentence of imprisonment (active 
or suspended) of 5 years or more 


e No conviction (or admission) necessary 
(however, immigration officers generally 
rely on a conviction or an admission) 


e No conviction necessary 
e May be based on government knowledge or 
reason to believe 


e No conviction necessary 
e May be based on government knowledge or 
reason to believe 


Exceptions 


Petty offense, including almost all 

misdemeanors, if 

e client has no prior CMTs, 

e maximum potential prison sentence 
is one year or less, and 

e actual sentence is six months or less 


Controlled substance offenses 
render an individual permanently 
inadmissible, except for a single 
possession of 30 grams or less of 
marijuana if the defendant has no 
prior drug convictions; such an 
offense can be waived by an 
immigration judge under certain 
circumstances 
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3.5 
Determining Whether a State Offense Triggers Removal 


A. Record of Conviction 


To determine whether a state conviction qualifies as an offense that triggers deportability 
or inadmissibility, the immigration court examines the elements of the statute allegedly 
violated, not the individual’s actual conduct. See, e.g., Matter of Sweetser, 22 I&N Dec. 709 
(BIA 1999) (interpreting whether state conviction for criminally negligent child abuse 
constituted a crime of violence under the aggravated felony definition). If the statutory 
violation does not fall within a category that triggers immigration consequences, the 
defendant is not subject to those consequences. 


If a statute is broad enough to include both offenses that carry immigration penalties 
and offenses that do not (for example some weapon statutes include both firearm offenses 
and non-firearm offenses), it is considered a divisible statute. The immigration court is 
then permitted to look at the underlying court record to determine whether the offense of 
conviction carries an immigration penalty. See Matter of Sweetser, 22 I&N Dec. 709 (BIA 
1999); U.S. v. Taylor, 495 U.S. 575 (1990). The record of conviction consists only of specific 
documents, listed in the box below. The immigration court may not look beyond these items 
in determining an element of the offense. If the record of conviction does not establish all of 


the elements necessary for a removable offense, the immigration court must rule in favor of 
the noncitizen. 


The immigration court may look beyond the record of conviction in cases involving 
aspects of the crime that are considered as going beyond the elements of the offense, such as 
an aggravated felony triggered by more than a $10,000 loss. See Matter of Babaisakov, 24 I&N 
Dec. 306 (BIA 2007) (holding that the immigration court may rely on evidence outside of 
the record of conviction to determine whether amount of loss to the victim exceeded $10,000 
in an offense involving fraud or deceit). The immigration court may be able to look beyond 
the record of conviction in sexual assault cases to determine the age of the complainant and 
whether the offense constitutes sexual abuse of a minor (an aggravated felony category). ‘The 
immigration court may also be able to look beyond the record of conviction in assault cases to 
determine whether the complainant is a protected party under domestic violence laws. These 
rulings appear to be limited to particular areas such as sexual offenses, domestic violence 
offenses, and fraud offenses. 
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Record of Conviction 
The Board of Immigration Appeals and U.S. Supreme Court have determined that these documents 
make up the record of conviction: 

e charging document (indictment, complaint, information) 

e plea and plea agreement 

e verdict, judgment, and sentence 


e factual admissions made by the defendant during the plea or sentence 


The following documents are beyond the record of conviction and ordinarily may not be considered 
by the immigration court: 


police reports 
e probation or pre-sentence reports 
e statements by the noncitizen outside the judgment and sentence transcript 


B. Burden of Proof on ICE in Establishing Deportability 


In removal proceedings, ICE has the burden of establishing that the noncitizen is deportable. 
See INA § 240(c)(3), 8 U.S.C. § 1229a(c)(3); 8 C.F.R. § 1240.8(a). Thus, ICE must 
demonstrate that the offense of conviction falls into a ground of removal. If the statute of 
conviction is divisible, and there is insufficient information in the record of conviction to 
determine whether the elements of the offense carry an immigration penalty, any ambiguity 
should be construed in the noncitizen’s favor. 


C. Burden of Proof on Noncitizen in Applying for Relief 


If ICE establishes that a noncitizen is removable, the noncitizen may be able to apply for 
some form of relief from removal. In general, the noncitizen has the burden of proving he 

or she is eligible for a form of relief from removal. See 8 C.F.R. § 1240.8(d). Thus, in some 
instances, the noncitizen has the burden of documenting necessary information in the record 
of conviction. For example, an individual convicted of Class 1 misdemeanor marijuana 
possession is inadmissible on controlled substance grounds. In order to qualify for relief from 
removal for such an offense, the noncitizen must demonstrate that the conviction involved 
30 grams or less of marijuana. Because Class 1 misdemeanor possession of marijuana covers 
quantities of more and less than 30 grams, the noncitizen must ensure that the record of 
conviction indicates that the amount of possession was 30 grams or less. 
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3.6 


Criminal Bars to Naturalization 


In addition to removal, there are other potential adverse immigration consequences of a 


conviction. For many noncitizens, the potential for naturalization is a big concern. 


Naturalization requires a showing of good moral character for a qualifying period of 


time, 


in many cases five years. See INA § 316(a)(3), 8 U.S.C. § 1427(a)(3). If an LPR client 


is convicted of or admits certain crimes, he or she is statutorily precluded for up to five years 


(or permanently in the case of an aggravated felony conviction) from demonstrating good 


moral character for naturalization purposes. The convictions listed below have this effect. 


Immigration authorities still have discretion to find that your client lacks the requisite moral 


character for U.S. citizenship based on other dispositions, but they do not automatically 


preclude your client from demonstrating good moral character. 


Conviction of an aggravated felony, entered on or after November 29, 1990, makes your 
client permanently ineligible for citizenship. See INA § 101(f)(8), 8 U.S.C. § 1101(£)(8). 
It will almost certainly result in your client’s removal from the U.S. as well. See supra § 
3.3A for a discussion of the impact of an aggravated felony conviction. 


Conviction or admitted commission of any controlled substance offense except 
one offense of simple possession of 30 grams or less of marijuana if no prior drug 
convictions. See INA § 101(f)(3), 8 U.S.C. § 1101(f)(3). 


Conviction or admitted commission of a crime involving moral turpitude, except if the 
client does not have a prior conviction for a crime involving moral turpitude and the 
offense is not subject to a potential prison sentence of more than one year and does 
not carry an actual sentence of imprisonment, active or suspended, of more than six 


months. See INA § 101(£)(3), 8 U.S.C. § 1101(£)(3). 


Conviction of two or more offenses of any type, plus an aggregate sentence of 
imprisonment, active or suspended, of five years or more. See INA § 101(f)(3), 8 U.S.C. 
§ 1101(f)(3). 

Conviction of two or more gambling offenses. See INA § 101(f)(5), 8 U.S.C. 

§ 1101(f)(5). 

Confinement, as a result of conviction, to a penal institution for an aggregate period of 
180 days or more. See INA § 101(f)(7), 8 U.S.C. § 1101()(7). 


For additional grounds barring a finding of good moral character, see INA § 101(f), 8 
U.S.C. § 1101(£). 


CHAPTER 4: 
Conviction and Sentence for 
Immigration Purposes 


4.1 Conviction for Immigration Purposes 46 
A. Conviction Defined 
B. Conviction without Formal Judgment 
C. Finality of Conviction 


4.2 Effect of North Carolina Dispositions 47 
A. Deferred Prosecution 
Drug Treatment Court Disposition 
90-96 Deferral 
Prayer for Judgment Continued 
Expungement 
Juvenile Delinquency Adjudication 
Conviction Vacated via Post-Conviction Relief 


onmoow 


4.3 Sentence to a Term of Imprisonment 51 
A. Imprisonment Defined 
B. Sentence Modification 
C. Implications for an Aggravated Felony 
D. Comparison to Potential Sentence 


Most of the crime-related grounds of deportability and some of the crime-related grounds 
of inadmissibility require a conviction to make a noncitizen deportable or inadmissible. 
Even where criminal conduct may be sufficient for removal without a conviction, the U.S. 
Immigration and Customs Enforcement (ICE) may not be able to establish the conduct 
without a conviction. Therefore, in practice, ICE usually relies on convictions to establish 
deportability and inadmissibility. 

Criminal defense attorneys should be aware that there is a statutory definition of 
conviction for immigration purposes. State law does not determine whether a state 
disposition will be considered a conviction for immigration law purposes. For example, a 
state disposition that results in the dismissal of all criminal charges may still be a conviction 
for immigration purposes in some instances. 


Chapter 3 describes the offenses that trigger the principal immigration consequences for 
a defendant. See a/so Appendix A, Selected Immigration Consequences of North Carolina 
Offenses. Once you have determined that a particular offense is one that may trigger 
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immigration consequences for your client, you must then determine whether the potential 
disposition in the case would be considered a conviction for immigration purposes. You 
must also consider whether the potential sentence is of the type or length that would trigger 
adverse consequences. 


41 
Conviction for Immigration Purposes 


A. Conviction Defined 


In 1996, Congress adopted a statutory definition of conviction for immigration purposes. The 
definition of conviction was made deliberately broad in scope. It is set out in INA § 101(a) 


(48)(A), 8 U.S.C. § 1101(a)(48)(A), as follows: 


“The term ‘conviction’ means, with respect to an alien, a formal judgment of guilt of the 
alien entered by a court or, if adjudication of guilt has been withheld, where: 


(i) a judge or jury has found the alien guilty or the alien has entered a plea of guilty or 
nolo contendere or has admitted sufficient facts to warrant a finding of guilt, 


and 


(ii) the judge has ordered some form of punishment, penalty, or restraint on the alien’s 
liberty to be imposed.” 


Under this definition, a disposition may constitute a conviction either with a formal 
judgment of guilt or without a formal judgment. 


B. Conviction without Formal Judgment 


A state court disposition without a formal judgment will not constitute a conviction unless 
there has been both a finding, plea, or admission of guilt and the court has ordered some 
form of “punishment, penalty, or restraint on liberty.” 


Under this prong of the definition, certain court proceedings in which a defendant enters 
a guilty plea or makes an admission of guilt up front and is ordered by the court to complete 
probation or some other condition will likely be treated as a conviction for immigration 
law purposes, even if the plea is later vacated or charges dismissed. In contrast, a pre-plea 
diversion arrangement, in which no plea is entered or admission made but some form of pre- 
trial probation or community service is ordered, will probably not be considered a conviction 
for immigration purposes. 


Plea of Guilty. The term “plea” includes a no contest plea as well as a guilty plea. The definition 
has also been interpreted as including an A/ford plea even though the defendant does not 
admit guilt with that type of plea. (In an A/ford plea, the defendant asserts his or her 
innocence, but admits that sufficient evidence exists with which the prosecution could likely 
convince a judge or jury to find the defendant guilty.) See Abimbola v. Ashcroft, 378 F.3d 173, 
180-81 (2d Cir. 2004). 


Immigration Consequences Manual + Feb. 2008 47 


Punishment or Restraint on Liberty. In addition to incarceration, the term “punishment” or 
“restraint on liberty” includes a variety of community corrections alternatives, such as 
probation, treatment alternatives to street crime (TASC), drug education school (DES), 
house arrest with electronic monitoring, community service, and anger management and 
substance abuse programs. It also includes other restraints such as restitution and a fine. 


The punishment or restraint must be imposed by the court for the disposition to qualify 
as a conviction for immigration purposes. Thus, an agreement with a prosecutor to attend a 
drug treatment program or anger management program, for example, should not qualify as a 
restraint on liberty if not ordered by the court. 


C. Finality of Conviction 


Traditionally, a conviction was deemed effective for immigration purposes only when the 
judgment of conviction was final. See Pino v. Landon, 349 U.S. 901 (1955). A conviction is 
final when the direct appeal has been exhausted or waived. A pending state or federal post- 
conviction challenge, however, does not affect the finality of the conviction. 


Some federal courts have suggested that Congress, in adopting a statutory definition of 
conviction, eliminated the requirement of finality. See Montenegro v. Ashcroft, 355 F.3d 1035 
(7th Cir. 2004); Griffiths v. INS, 243 F.3d 45 (1st Cir. 2001); Moosa v. INS, 171 F.3d 994 (Sth 
Cir. 1999). The state of the law is in flux, but the traditional requirement of finality appears 
to continue to apply in the Fourth and Eleventh Circuits. 


4.2 
Effect of North Carolina Dispositions 


A. Deferred Prosecution 


In North Carolina, a “deferred prosecution” occurs when the state agrees to cease prosecution 
on the defendant’s successful completion of certain conditions. The court does not enter 
judgment against the defendant, and the deferred prosecution is generally not considered 

a conviction under state law. If the person fails to live up to the conditions, the state then 
reinstitutes the prosecution and seeks a conviction. 


Types of Deferred Prosecution. ‘There are two basic forms of deferred prosecution, formal and 
informal. Formal deferred prosecution is governed by G.S. 15A-1341(a1) and generally 
requires a written agreement and approval of the court. Formal deferrals may vary county 
by county. When a person is placed on formal deferred prosecution, the conditions of the 
deferral may be made a part of probation. Prosecutors also informally “defer” prosecution by 
dismissing the case on the defendant’s promise to abide by certain conditions. 


In both instances, the defendant ordinarily does not enter a plea but may be asked to sign 
a statement admitting the charged conduct. 


Immigration Consequences. Whether a deferral constitutes a conviction for immigration 
purposes depends on the structure of the deferred prosecution. ‘The key factors are whether 
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the defendant made an admission of having committed the essential elements of an offense 
and the court imposed conditions as part of the deferred prosecution. 


In a formal deferral, if the defendant is required to admit the essential elements of the 
offense and the court imposes conditions that the defendant must fulfill, the disposition will 
almost certainly be treated as a conviction for immigration purposes, even if the charges are 
later dismissed on successful completion of the conditions. 


If, however, the court imposes conditions without an admission to the factual allegations, 
the deferral should not be considered a conviction for immigration purposes. Counsel should 
be wary of box # 5 of AOC-CR-610 (Nov. 2006) (deferred prosecution form), which states 
that “the admission of responsibility given by me and any stipulation of facts shall not be 
used against me for this offense. . . .” If checked, the document would suggest that the 
defendant had made an admission when, in fact, he or she may not have. In appropriate cases, 
therefore, strike the language or leave the box unchecked. 


There is some risk to a defendant with a formal deferral even if he or she makes no 
admission. If ICE learns of the deferral, it might institute removal proceedings on the 
assumption that an admission of guilt is normally made in formal deferrals, but the defendant 
should ultimately prevail before an immigration judge. Also, for naturalization purposes and 
certain grounds of inadmissibility, certain admissions by a defendant will trigger adverse 
consequences without a conviction. If an individual applies for naturalization after a deferral 
and in the process admits to the charged conduct to an immigration officer, the individual 
may be denied naturalization. 


An informal deferral by the prosecutor should not constitute a conviction for immigration 
purposes because ordinarily the defendant does not make an admission as a condition of such 
an arrangement. Further, there are no court-ordered restraints in an informal deferral, as the 
court is generally not involved in such an arrangement. 


Drug Treatment Court Disposition 


In North Carolina, there are both post-plea and pre-plea drug treatment courts. The practices 
vary from county to county. In a post-plea drug court, a defendant is required to plead guilty 
before the court will order the defendant to participate in a drug treatment program. Even 

if the court does not enter a judgment of conviction, such a disposition will almost certainly 
constitute a conviction for immigration purposes. This is true even if the state eventually 
dismisses the criminal charges because the combination of admission of guilt and restraint 


on the defendant’s liberty would be considered a conviction for immigration purposes. See 
Matter of Salazar, 23 I&N Dec. 223 (BIA 2002). 


Drug treatment courts that require a guilty plea up front raise difficult issues for a 
noncitizen client. On the one hand, diversion to a drug treatment program may provide a 
way of getting all drug charges dismissed in the end. Moreover, if the individual does suffer 
from drug addiction, the treatment program may assist the person to overcome the addiction. 
On the other hand, the drug treatment court proceeding is almost certain to constitute a 
conviction for immigration purposes. 
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In a pre-plea drug court, a client typically must make an admission of guilt as part 
of a deferred prosecution agreement; thus the first requirement is met. If the court then 
imposes treatment or other restraints, the disposition will probably qualify as a conviction 
for immigration purposes. See supra § 4.2A (discussion of deferred prosecution). In some 
counties, the court does not order the treatment or other restraints, but simply approves of 
the deferred prosecution agreement. If the court does not order drug treatment or other 
restraints on the defendant, it is possible that such a disposition would not constitute a 
conviction for immigration purposes. It is not yet clear how an immigration court would treat 
such a procedure. 


Regardless of whether a conviction has occurred, counsel should be aware that the mere 
admission of drug addiction or abuse may make certain individuals subject to deportability. 
See supra § 3.3D (discussing drug addiction and abuse ground of deportability). Generally, in 
district court and drug treatment court, there is no transcription of the proceedings, and the 
record of conviction generally consists of the documents filed with or entered by the court 
(charging document, judgment, etc.). See also infra § 6.1C (discussion of record of conviction 
in district and superior court). 


C. 90-96 Deferral 


A deferral under G.S. 90-96, sometimes called probation without conviction in North 
Carolina, is available for a narrow class of drug offenses. If the defendant pleads guilty or is 
found guilty, a court may defer further proceedings and place the defendant on probation 
without entering judgment. See G.S. 90-96(a). If the defendant fulfills the conditions of 
probation, the proceedings are dismissed and the defendant does not have a conviction 

under state law. However, the deferral will probably constitute a conviction for immigration 
purposes because the statute requires that the defendant plead or be found guilty and that the 
court impose conditions. 


D. Prayer for Judgment Continued 


A prayer for judgment continued (PJC) granted by a North Carolina court will almost always 
be treated as a conviction for immigration purposes. 


A PJC occurs when the court accepts the defendant’s guilty plea or finds the defendant 
guilty after trial but withholds judgment in the case. A PJC is now considered a conviction 
under state law for many purposes. If a PJC is granted and the court imposes conditions 
amounting to punishment, such as performance of community service or payment of a fine, 
then the definition of conviction has also been met for immigration purposes. 


A PJC in which court costs alone have been imposed is a conviction as well. See Matter of 
Cabrera, 24 I&N Dec. 459 (BIA 2008) (imposition of court costs in the criminal sentencing 
context constitutes a form of punishment for immigration purposes). Even a PJC without the 
imposition of costs or other conditions might be treated as a conviction on the ground that it 
resembles a formal judgment of guilt. 
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Expungement 


A North Carolina conviction that has been expunged will continue to constitute a 
conviction for immigration purposes. The Board of Immigration Appeals considered the 
issue of an Idaho expungement in Matter of Roldan, and held that no effect would be given 
in immigration proceedings to any state action that purports to expunge, dismiss, cancel, 
vacate, discharge, or otherwise remove a guilty plea or other record of guilt or conviction 
by operation of a state rehabilitative procedure. 22 I&N Dec. 512 (1999), vacated in part sub 
nom. Lujan Armendariz v. INS, 222 F.3d 728 (9th Cir. 2000). Although Matter of Roldan 
was ultimately reversed on other grounds, it is followed in immigration proceedings and in 
federal review of immigration decisions in the Fourth Circuit, Eleventh Circuit, and other 
federal courts. 


Juvenile Delinquency Adjudication 


Adjudication of Delinquency Not a Conviction. A juvenile delinquency adjudication is not a 
conviction for immigration purposes. See Matter of Devision, 22 I&N Dec. 1362 (BIA 2000); 
Matter of Ramirez-Rivero, 18 I&N Dec. 135 (BIA 1981). Thus, regardless of the nature of 
the offense, a juvenile delinquency adjudication should not trigger any adverse immigration 
consequences based on conviction of a crime. 


Under the North Carolina Juvenile Code, jurisdiction of a juvenile may be transferred 
to superior court on motion of the prosecutor, defense attorney, or the court if the juvenile 
was at least 13 years old at the time of the alleged commission of the offense and the 
offense would be a felony if committed by an adult. G.S. 7B-2200. A conviction of a 13-, 
14-, or 15-year old resulting from a transfer to superior court may constitute a conviction 
for immigration purposes. Cf Vieira Garcia v. INS, 239 F.3d 409, 414-15 (1st Cir. 2001) 
(upholding BIA decision that 17-year old tried as adult under Rhode Island law was 


convicted for immigration purposes). 


Practice Note: Because it is settled law that a juvenile delinquency adjudication is not a 
conviction for immigration purposes, and a conviction in superior court has other adverse 
consequences for a juvenile (such as a criminal record for state law purposes), defense counsel 
should ordinarily resist transfer of a juvenile case to superior court. 


Other Potential Consequences of Adjudication. Counsel representing juveniles should be aware 
that a finding of juvenile delinquency could still have adverse consequences for a noncitizen. 
First, it could be considered an adverse factor if the juvenile applies for any discretionary 
benefit under the immigration laws, such as adjustment of status to a lawful permanent 
resident. See Wallace v. Gonzalez, 463 F.3d 135 (2d Cir. 2006) (upholding BIA and 
immigration judge’s consideration of noncitizen’s New York youthful offender adjudication 
when evaluating his application for adjustment of status). 


Second, certain grounds of inadmissibility and deportability do not require a conviction; 
mere “bad acts” or status can trigger the penalty. Examples include engaging in prostitution, 
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being a drug addict or abuser, using false documents, smuggling aliens, or the government 
having “reason to believe” the person has ever been a drug trafficker. Thus, a juvenile 
delinquency adjudication involving one of these offenses could support a finding of 
inadmissibility, in particular an adjudication involving drug trafficking. See Matter of Favela, 
16 I&N 753 (BIA 1979) (holding that individuals who pled guilty to drug trafficking in 
juvenile proceedings are inadmissible as drug traffickers, even though there is no conviction). 
Adjudications involving these offenses can also be used to deny an application for Special 
Immigrant Juvenile Status (SIJS), which helps certain undocumented children in the state 


juvenile/foster care system obtain lawful immigration status. An adjudication involving drug 
trafficking will bar SIJS relief. 


Additionally, defense counsel should be aware that immigration agents sometimes 
question clients in North Carolina juvenile detention centers. Admissions to immigration 
officers by juvenile clients without immigration status could lead to removal proceedings. See 
supra § 2.3C (discussing noncitizens’ rights when questioned by immigration agents). 


G. Conviction Vacated via Post-Conviction Relief 


The BIA has ruled that when a state court vacates a judgment of conviction based on a 
procedural or legal defect, the state court order must be given full faith and credit, and the 
conviction is eliminated for immigration purposes. See Matter of Rodrigues-Ruiz, 22 I&N 
Dec. 1378 (BIA 2000). For example, if a conviction is vacated for ineffective assistance 

of counsel through a motion for appropriate relief, there is no longer a conviction for 
immigration purposes. Post-conviction issues are discussed in Chapter 8 infra. 


The conviction is not eliminated for immigration purposes, however, if it was vacated 
for reasons “solely related to rehabilitation or immigration hardships, rather than on the 
basis of a procedural or substantive defect in the underlying criminal proceedings.” Matter 
of Pickering, 23 I&N Dec. 621 (BIA 2003); cf Yanez-Popp v. INS, 998 F.2d 231, 235 (4th 
Cir. 1993) (“[U]nless a conviction is vacated on its merits, a revoked state conviction is still a 
‘conviction’ for federal immigration purposes.”). 


4.3 
Sentence to a Term of Imprisonment 


In some cases, adverse immigration consequences are triggered by the length of imprisonment 
ordered. For example, a burglary offense that carries a term of imprisonment of one year or 
more results in an aggravated felony conviction and most likely mandatory removal. 


A. Imprisonment Defined 


For immigration purposes, a “term of imprisonment” includes “the period of incarceration 
or confinement ordered by a court of law regardless of any suspension of the imposition or 
execution of all or part of the sentence.” INA § 101(a)(48)(B), 8 U.S.C. § 1101(a)(48)(B). 
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The actual length of confinement ordered by the court is what counts as the sentence for 


immigration law purposes, even if the execution of sentence is suspended and the defendant 
does not serve any actual time in jail. See Matter of Esposito, 21 IXN Dec. 1 (BIA 1995). For 
example, in a misdemeanor case, a defendant who receives a sentence of 150 days suspended 
and supervised probation will be treated as having been sentenced to 150 days in jail for 

immigration purposes. The duration of probation does not count as a term of imprisonment. 


Further, a sentence is considered to be a sentence for the maximum term actually 
imposed, even if the defendant is released prior to serving the maximum term. See Matter 
of D, 20 I&N Dec. 827 (BIA 1994); Matter of Chen, 10 I&N Dec. 671 (BIA 1964). For 
example, a defendant who is sentenced to 11 months minimum and 14 months maximum in 
a felony case will be treated as having been sentenced to 14 months in jail for immigration 
purposes, even if he or she ultimately serves only 11 months in jail. 


B. Sentence Modification 


A trial court’s order modifying or reducing a noncitizen’s criminal sentence is recognized as 
valid for purposes of the immigration law without regard to the trial court’s reasons for the 
modification or reduction. See Matter of Cota-Vargas, 23 I&N Dec. 849 (BIA 2005) (trial 
court’s reduction of defendant’s prison sentence from 365 days to 240 days, nunc pro tunc, to 
the date of his original sentencing was recognized by the BIA, and defendant was no longer 
deportable for an aggravated felony because his receipt of stolen property offense was no 
longer one “for which the term of imprisonment [was] at least one year”). 


C. Implications for an Aggravated Felony 


One Year Rule. The definition of term of imprisonment has important consequences for the 
aggravated felony ground of deportability because the immigration statute defines certain 
offenses as aggravated felonies only if the defendant receives a sentence of imprisonment of 
one year or more. See supra § 3.3A (discussing aggravated felonies). Thus, defense counsel 
should treat an active or suspended sentence of 10 months minimum and 12 months 
maximum (or longer) for such an offense as an aggravated felony, subjecting a noncitizen 
client to mandatory removal.’ 


1. There may be an argument that a person sentenced to 10 months minimum and 12 months 
maximum does not have a one year sentence for immigration purposes. G.S. 12-3(12) (rules for 
construction of North Carolina statutes) states that whenever used in any statute “imprisonment for one 
month” means “imprisonment for thirty days.” If this provision applies to a sentence of imprisonment of 
10 months minimum and 12 months maximum, a person’s maximum sentence would be 360 days, not 365 
days, which would not constitute a one year sentence. See generally Matter of Song, 23 IXN Dec. 173 (BIA 
2001). However, according to the North Carolina Department of Correction, it calculates each 12-month 
increment of a sentence as 365 days, and treats each monthly increment that is less than 12 months as 30 
days. Thus, a 12-month sentence is calculated as 365 days, while an 18-month sentence is calculated as 
365 days (for the 12-month increment), plus 180 days (6 x 30 days for the six-month increment). Neither 
the Board of Immigration Appeals nor local immigration courts have addressed this issue. 
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Consecutive Sentences. Consecutive sentences cannot be combined to satisfy the statutory one 
year requirement for aggravated felony offenses that depend on a minimum one-year sentence 
of imprisonment. Compare INA § 101(a)(43)(F), 8 U.S.C. § 1101(a)(43)(F) (requiring 
sentence of one year or more to trigger aggravated felony definition) with INA § 241(b)(3) 
(B), 8 U.S.C. § 1231(b)(3)(B) (providing that noncitizen sentenced to aggregate term of 
imprisonment of five years or more is ineligible for relief of withholding of removal) and 
INA § 212(a)(2)(B), 8 U.S.C. § 1182(a)(2)(B) (providing that noncitizen convicted of two 

or more offenses for which the aggregate sentence of imprisonment is five years or longer is 
inadmissible). As long as no individual count results in a maximum sentence of one year or 
longer, a total term of imprisonment (active or suspended) of more than one year will not 
satisfy the statutory definition for this type of aggravated felony offense. For example, if an 
individual is sentenced to 8 months minimum and 10 months maximum on two counts of 
burglary, to run consecutively, he or she will not have an aggravated felony conviction. 


For a discussion of practical considerations in cases in which sentence length is critical, see 


infra § 6.2A. 


D. Comparison to Potential Sentence 


In some instances, the immigration statute focuses on the potential sentence that may be 
imposed—that is, whether the offense is punishable by a certain term of imprisonment. ‘This 
approach is used in limited instances—specifically, with the grounds of removal involving 
crimes involving moral turpitude (CMT). See INA § 237(a)(2)(A)(ji), 8 U.S.C. § 1227(a)(2) 
(A)(i) (an individual is deportable if convicted of one CMT committed within five years of 
admission to the U.S., for which a sentence of one year or longer may be imposed); INA 

§ 212(a)(2)(A)Gi)TD, 8 U.S.C. § 1182(a)(2)(A)(ii)(1T) (a noncitizen is inadmissible for a 
conviction or admitted commission of a CMT, unless the maximum possible sentence for the 
offense is one year or less, the actual sentence of imprisonment is six months or less, and the 
person has no prior CMT convictions). For those immigration grounds, the actual sentence 


imposed is not determinative. 


In those instances, the sentence that “may be imposed” under structured sentencing for 
a felony may mean the maximum aggravated sentence that could be imposed for that crime 
on a defendant in prior record level VI. See U.S. v. Harp, 406 F.3d 242 (4th Cir. 2005); 
U.S. v. Jones, 195 F.3d 205 (4th Cir. 1999) (for purposes of federal sentencing guidelines, 
to determine whether a crime is “punishable” by a certain sentence, courts must consider 
the maximum aggravated sentence that could be imposed for that crime upon a defendant 
with the worst possible criminal history); but see U.S. v. McManus, 236 Fed. Appx. 855 
(4th Cir. 2007) (unpublished) (for purposes of federal Assimilative Crimes Act, maximum 
sentence that may be imposed by federal court for state offense committed on federal enclave 
is maximum sentence defendant could receive in state court based on defendant’s prior 
record level under North Carolina’s structured sentencing statutes). It is unclear whether 
the interpretation in Harp applies to immigration law, but under such an interpretation, the 
potential sentence for an individual convicted of the lowest class of felony, Class I, would 
be 15 months maximum because that is the potential maximum sentence for a defendant in 
prior record level VI in the aggravated range. 
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D. Impact on Noncitizen without Immigration Status of an Offense that Bars 
Persecution-Based Claims 

E. Impact on Noncitizen without Immigration Status of a Conviction that Bars 
Voluntary Departure 
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The immigration consequences of a criminal conviction or other disposition vary largely 
with the noncitizen’s particular immigration status. This chapter discusses and prioritizes 
adverse immigration consequences of a criminal disposition based on the client’s particular 
immigration status. For the purposes of presenting the various immigration consequences, 
noncitizens are divided into five broad categories: 

° Lawful permanent residents (LPRs) (see § 5.1) 

e Refugees (see § 5.2) 

e Persons granted asylum (see § 5.3) 

e Noncitizens with temporary lawful status (see § 5.4) 


e Noncitizens without immigration status (see § 5.5) 


‘These are the immigration statuses you are most likely to encounter, but they are not 
exhaustive. 


5.1 
Lawful Permanent Resident 


A lawful permanent resident, or LPR, is a person allowed to live and work in the U.S. 
permanently. See supra § 2.2B (describing LPR status). Such a client may have immigrated to 
this country as a child, may have lived and worked in this country for many years, and may have 
most, if not all, of his or her family in the U.S. 


An LPR can be removed or face other adverse immigration consequences because of 


a criminal conviction, regardless of number of years in the U.S. or U.S. citizen family 
relationships. 


A. LPR Client’s Immigration Priorities 


An LPR can be removed from the U.S. for an offense triggering deportability. See supra § 
3.2A (describing concept of deportability). Generally, since LPRs want to remain in the 
U.S., such a conviction will be their greatest immigration concern. In particular, an LPR 
will be concerned about an aggravated felony conviction, which carries the most severe 
consequences, including being barred from most forms of relief from removal. 


A second and perhaps less important concern is a conviction that triggers inadmissibility. 
Generally, an LPR cannot be removed for an offense that triggers inadmissibility. However, 
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if an LPR travels outside of the U.S. after being convicted of such an offense, he or she may 
be placed in removal proceedings on attempting to return to the U.S. While an LPR can 
avoid this consequence by not traveling outside of the U.S., this is easier said than done, as 
many noncitizens travel to visit family members outside of the U.S. 


In addition, an LPR may be concerned about eligibility to become a naturalized citizen, 
which has numerous benefits. Once an LPR has lawfully obtained citizenship, it generally 
cannot be revoked; he or she can remain in the U.S. without fear of removal. Therefore, if 
your client is able to avoid a deportable offense, he or she may also want to avoid a disposition 
that bars a showing of good moral character necessary for naturalization. 


B. Impact on LPR of an Aggravated Felony Conviction 


Generally, an LPR’s greatest immigration concern will be the aggravated felony ground of 
deportability because it bars eligibility for most forms of relief from removal and effectively 
subjects an LPR to mandatory deportation. If an individual is deportable, a grant of 

relief from removal allows an individual to remain in the U.S. Most forms of relief are 
discretionary and will depend on an individual’s ties to the U.S and other factors. Certain 
convictions will make noncitizens ineligible for relief from removal. An aggravated felony 
conviction bars almost all forms of immigration relief, including cancellation of removal. 
It is not always possible to avoid a deportable offense, but by avoiding an aggravated felony 
conviction, an LPR client may remain eligible for relief. 


In addition to rendering an LPR deportable, an aggravated felony carries other serious 
immigration consequences, including the following: 


e It subjects a person to mandatory detention during the removal proceedings. 


* It subjects a person to up to twenty years in prison if he or she reenters the U.S. without 
J P p yy P 
permission subsequent to removal. 


* It permanently bars immigration to the U.S. in the future. 


For a table of the categories of offenses classified as aggravated felonies, see supra § 3.3A 
(also discussing definition of aggravated felony). 


C. Impact on LPR of Other Dispositions Triggering Deportability 


In addition to an aggravated felony, an LPR will be concerned about other offenses that 
trigger deportability. For a chart of the principal deportable offenses, see supra § 3.3G. See also 
supra §§ 3.3C through F (discussing categories of deportable offenses). 


D. Impact on LPR of a Criminal Disposition Triggering Inadmissibility 


If your client plans to travel abroad in the future, a secondary concern for your client is a 
criminal disposition that triggers inadmissibility. 


The criminal grounds of inadmissibility are generally broader than the grounds of 
deportability and include offenses that are not covered under the comparable deportability 
grounds. For example, a conviction of simple possession of 30 grams or less of marijuana 
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triggers inadmissibility, but not deportability. As a result, an LPR client convicted of such 
an offense would not be subject to removal and could remain in the U.S. unless he or she 
traveled outside of the U.S. and on return was considered inadmissible. 


For a chart of the principal criminal grounds of inadmissibility, see supra § 3.4G. See also 
supra §§ 3.4A through F (discussing categories of inadmissible offenses). 


E. Impact on LPR of a Criminal Disposition Barring Naturalization 


LPRs seek to naturalize and become U.S. citizens for a number of reasons. Once lawfully 
obtained, citizenship generally cannot be revoked and LPRs can remain in the U.S. without 
fear of removal. ‘There are also a number of other benefits of citizenship, such as the right 

to vote, the right to travel freely, the right to sponsor relatives for immigration to the U.S., 
and eligibility for certain state and federal jobs. If an LPR client is able to avoid a deportable 


offense, he or she may then be concerned about avoiding a disposition that bars eligibility for 
naturalization. 


In many cases, naturalization requires a showing of good moral character for five years. 
See supra § 3.6 (discussing requirements for naturalization). If an LPR client is convicted of 
or admits certain crimes, he or she is precluded from demonstrating good moral character for 
up to five years. The convictions listed below bar a showing of good moral character: 


e Convictions triggering inadmissibility that involve crimes involving moral turpitude 
(subject to the petty offense exception), drugs, prostitution, and multiple criminal 
convictions 


* Conviction, on or after November 29, 1990, of an aggravated felony. Such a conviction 
makes your client permanently ineligible for citizenship. 


* Conviction of two or more gambling offenses 


e Confinement, as a result of conviction, to a penal institution for an aggregate period of 
180 days or more 


Bear in mind that if your client is convicted of one of these offenses, he or she may still be 
eligible for naturalization five years after the date of conviction or the completion of any jail 
sentence (whichever is later). 


5.2 
Refugee (who has not yet obtained LPR status) 


Refugees have been conditionally admitted to the U.S. based on a fear of persecution in their 
country of nationality on account of race, religion, nationality, membership in a particular 
social group, or political opinion. See supra § 2.2C (describing refugee status). 


Refugees can be removed because of a criminal conviction and thus can be returned to a 
country where they may be harassed, imprisoned, tortured, or even killed. There is much at 
stake in a criminal case for a client with refugee status. 
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A. Refugee Client’s Immigration Priorities 


A refugee has been given conditional, not permanent, permission to reside in the U.S. 

Most refugees want to remain in the U.S. permanently because of their fear of persecution. 
Refugees who have been in the U.S. for at least one year must report to immigration 
authorities to apply for adjustment to LPR status. See INA § 209(a), 8 U.S.C. § 1159(a). For 
technical reasons particular to refugee status, a refugee client’s primary immigration concern 
is an offense that triggers inadmissibility, not deportability. If a refugee has been convicted 
of a crime triggering inadmissibility, the refugee is ineligible to adjust to LPR status. 
Further, the refugee may be placed in removal proceedings if convicted of a crime triggering 


inadmissibility. See INA § 235(b)(2)(A), 8 U.S.C. § 1225(b)(2)(A); 8 C.F.R. § 209.1(e). 


Second, if your refugee client cannot avoid an offense triggering inadmissibility, he or 
she may still be able to remain in the U.S. permanently by seeking a special form of relief for 
refugees and asylees. A disposition involving drug trafficking is a bar to such relief. 


B. Impact on Refugee of a Criminal Disposition Triggering Inadmissibility 


‘The principal concern of a refugee client is a criminal disposition triggering inadmissibility. 
If convicted of an inadmissibility offense, refugees can be denied adjustment to LPR 
status, and they can be removed from the U.S. Other offenses can also result in a denial of 
adjustment to LPR status in the discretion of the immigration judge or officer, but they are 
not automatic bars. 


For a chart of the principal criminal grounds of inadmissibility, see supra § 3.4G. See also 
supra §§ 3.4A through F (discussing categories of inadmissible offenses). 


Note that the criminal grounds of inadmissibility do not include some crimes that would 
render a person deportable—namely, firearm and domestic violence offenses. (If, however, 
the firearm or domestic violence offense constitutes a crime of moral turpitude, which is 
one of the crimes of inadmissibility, the offense could still render the person inadmissible.) 
‘Therefore, a conviction for carrying a concealed firearm would not render your client 
inadmissible and would not bar adjustment to LPR status. 


C. Impact on Refugee of Drug Trafficking and Certain Other Dispositions 


If your refugee client cannot avoid an offense triggering inadmissibility, he or she may still 
be able to remain in the U.S. permanently by seeking a special form of relief for refugees 
and asylees. See INA § 209(c), 8 U.S.C. § 1159(c). Such relief is barred by any conviction 
that provides the government “reason to believe” that the refugee has been involved in 
drug trafficking. See id; see also supra § 3.4A (discussing meaning of drug trafficking in this 
context). 


In addition, since 2002, a conviction of a “violent or dangerous” crime has made it more 
difficult for refugees and asylees to obtain such discretionary relief. See Matter of Jean, 23 
I&N Dec. 373, 381-84 (AG 2002). “Violent and dangerous” crimes are not an automatic 
bar, however. The term “violent and dangerous” crime has not been defined, but unpublished 
decisions indicate that it may include felony assault crimes and sex crimes. 
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5.3 
Person Granted Asylum (who has not yet obtained LPR status) 


A person granted asylum has been admitted indefinitely to the U.S. due to a threat of 
persecution in his or her country of nationality. See supra § 2.2C (describing asylee status). 
Asylees can be removed because of a criminal conviction and thus returned to a country 
where they may be harassed, imprisoned, tortured, or even killed. There is much at stake in a 
criminal case for a client who has been granted asylum. 


Both refugees and asylees have been admitted to the U.S. due to a threat of persecution. 
Both groups can work in the U.S. and adjust to LPR status. Refugee status, however, 
is granted to an individual prior to entering the U.S., based on U.S. refugee policy and 
priorities. Upon application, he or she is granted a visa, and then is admitted to the U.S. as 
a refugee. In contrast, asylum is granted to an individual after entry into the U.S. Thus, the 
individual entered the U.S. in some other status or unlawfully, but then applied for and was 
granted asylum. 


For technical immigration law reasons pertaining to their status, a refugee can be removed 
for an offense triggering inadmissibility, while an asylee can be removed only if convicted of 
a “particularly serious crime.” However, both groups are concerned about adjusting to LPR 
status and therefore with avoiding offenses that trigger inadmissibility. 


A. Asylee Client’s Immigration Priorities 


An asylee’s greatest concern is conviction of a “particularly serious crime,” including any 
aggravated felony, because he or she can be removed for such an offense. See INA § 208(c) 
(2)(B)&(3), 8 U.S.C. § 1158(c)(2)(B)&(3). An asylee will not be removed based on the other 
crime-related grounds of deportability. 


Another significant concern for asylees is an offense triggering inadmissibility. Like a 
refugee, an asylee has been given conditional, not permanent, permission to reside in the 
U.S. An asylee can lose his or her status if conditions in the country of nationality change. 
To remain permanently in the U.S., an asylee must adjust status to an LPR. If the asylee has 
been convicted of a crime making him or her inadmissible, he or she is ineligible to become 
an LPR. 


Third, if your asylee client cannot avoid a crime of inadmissibility or an aggravated felony, 
he or she may still be able to remain in the U.S. permanently by seeking a special form of 
relief for refugees and asylees. A disposition involving drug trafficking is a bar to such relief. 


B. Impact on Asylee of an Aggravated Felony Conviction 


An asylee’s primary immigration concern is a conviction of a “particularly serious crime,” 

for which he or she can be deported. See INA § 208(c)(2)&(3), 8 U.S.C. § 1158(c)(2)&(3). 
There is no statutory definition of a particularly serious crime. However, in the context of 
determining whether an asylee can be deported, an aggravated felony conviction is a per se 
conviction for a “particularly serious crime.” See INA § 208(b)(2)(B)(i), 8 U.S.C. § 1158(b) 
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(2)(B)(i). For a table of the categories of offenses classified as aggravated felonies, see supra § 
3.3A (also discussing definition of aggravated felony). 


Other offenses may be considered a particularly serious crime in the discretion of the 
immigration judge. The relevant factors include the nature and underlying facts of the 
conviction, the type of sentence imposed, and the future dangerousness of the defendant. See 
Matter of Frentescu, 18 I&N Dec. 244 (BIA 1982). 


C. Impact on Asylee of a Criminal Disposition Triggering Inadmissibility 


Another significant concern for an asylee client is an offense that renders him or her 
inadmissible. Because asylum does not confer a permanent right to reside in the U.S., an 
asylee may want to adjust to LPR status. To adjust his or her status, a person granted asylum 
must avoid the crime-related grounds of inadmissibility. For a chart of the principal criminal 
grounds of inadmissibility, see supra § 3.4G. See also supra §§ 3.4A through F (discussing 
categories of inadmissible offenses). Other offenses can result in a denial of adjustment of 
status in the discretion of the immigration judge or officer, but they are not automatic bars. 


Note that the criminal grounds of inadmissibility do not include some crimes that would 
render a person deportable—namely, firearm and domestic violence offenses. (If, however, 
the firearm or domestic violence offense constitutes a crime of moral turpitude, which is 
one of the crimes of inadmissibility, the offense could still render the person inadmissible.) 
‘Therefore, a conviction for carrying a concealed firearm would not render your client 
inadmissible and would not bar adjustment to LPR status. 


D. Impact on Asylee of Drug Trafficking and Certain Other Dispositions 


If your asylee client cannot avoid an offense triggering inadmissibility, he or she may still be 
able to adjust to LPR status by seeking a special form of relief for refugees and asylees. See 
INA § 209(c), 8 U.S.C. § 1159(c). Such relief is barred by any conviction that provides the 
government “reason to believe” that the refugee has been involved in drug trafficking. See id.; 
see also supra § 3.4A (discussing meaning of drug trafficking in this context). 


In addition, a conviction of a “violent or dangerous” crime may make it more difficult to 
obtain such discretionary relief. See supra § 5.2C (discussion of violent and dangerous crimes). 


5.4 
Noncitizen with Temporary Lawful Status 


Individuals with temporary lawful status include nonimmigrant visa holders and individuals 
with temporary protected status (TPS). 


e Nonimmigrant visa holders are admitted to the U.S. on a temporary visa for a specific 
purpose, such as tourism, study, or temporary work. See supra § 2.2D (describing 
nonimmigrant visa holders). 


e TPS provides temporary protection to nationals of countries experiencing dire and 
extraordinary conditions that make it too dangerous to return. See supra § 2.2D 


62 


Chapter 5: Immigration Consequences Based on Your Client’s Immigration Status 


(describing TPS). The current countries designated for TPS are Burundi, El Salvador, 
Honduras, Liberia, Nicaragua, Somalia, and Sudan. 


‘These noncitizens may have only temporary status, but like LPRs they may have come to 
this country many years ago and may have lived and worked in this country for many years. 
Individuals with temporary lawful status can be removed because of a criminal conviction. 


Immigration Priorities for Noncitizen with Temporary Lawful Status 


Noncitizens with temporary lawful status may be removed from the U.S. based on an offense 
that triggers deportability. Such offenses are, therefore, their primary immigration concern. 


A secondary concern is an offense that triggers inadmissibility. Certain noncitizens 
with temporary lawful status may be able to become LPRs based on a family relationship 
or employer sponsor. ‘These individuals will be concerned about offenses that trigger 
inadmissibility, which would preclude them from becoming an LPR and remaining in the 
U.S permanently. 


If your client cannot avoid a conviction triggering inadmissibility, he or she may still be 
able to become an LPR by seeking 212(h) relief, which allows noncitizens to adjust to LPR 
status despite such a conviction (if your client is otherwise eligible to obtain LPR status). A 
controlled substance offense bars 212(h) relief. 


Impact on Noncitizen with Temporary Lawful Status of a Criminal Disposition Triggering 
Deportability 


Concern about Deportable Offenses. The greatest immigration concern for lawfully admitted 
noncitizens are dispositions triggering deportability, as they can be removed from the U.S for 
such offenses. For a chart of the principal criminal grounds of deportability, see supra § 3.3G. 
See also supra §§ 3.3A through F (discussing categories of deportable offenses). 


Additional Concern for Nonimmigrant Client. A criminal disposition can potentially trigger a 
separate ground of deportability for nonimmigrant visa holders. A nonimmigrant who has 
failed to meet the conditions for continued nonimmigrant status is deportable. See INA 

§ 237(a)(1)(C)@), 8 U.S.C. § 1227(a)(1)(C)(i). For example, a student who has failed to 
maintain a full course of study because he or she was sentenced to six months in jail may be 
deportable on this ground, even if the conviction itself is not a deportable offense. Similarly, a 
nonimmigrant with “visitor” status who is sentenced to jail or prison will be deemed to have 
failed to maintain that status. See Matter of A, 6 I&N Dec. 762 (BIA 1955) (visitor status 
cannot be pursued in jail). 


Practice Note: If your client has a nonimmigrant visa other than a visitor visa, your client 
should consult with an immigration attorney before addressing the pending criminal charges. 
The consequences for each nonimmigrant status vary substantially and are beyond the scope 
of this manual. 
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Additional Concern for a Client with TPS. A client with TPS can also lose status and be removed 
for any felony conviction or two or more misdemeanor convictions (whether the convictions 
are entered separately or consolidated for judgment). See INA § 244(c)(2)(B)(i), 8 U.S.C. § 
1254a(c)(2)(B)(i). 


C. Impact on Noncitizen with Temporary Lawful Status of a Criminal Disposition Triggering 
Inadmissibility 


A secondary concern for noncitizens with temporary lawful status is an offense that triggers 
inadmissibility, which would prevent them from becoming an LPR. Some noncitizens may 
have a pending application for LPR status or some basis for acquiring LPR status in the 
future. For a chart of the principal criminal grounds of inadmissibility, see supra § 3.4G. See 
also supra §§ 3.4A through F (discussing categories of inadmissible offenses). 


Practice Note: The routes to LPR status are a complicated and constantly changing area of 
law. If your client is in the process of seeking LPR status, you should consult with his or her 
immigration attorney regarding the status of the application. 


D. Impact on Noncitizen with Temporary Lawful Status of Controlled Substance and 
Certain Other Dispositions 


If your client cannot avoid a crime of inadmissibility and is otherwise able to adjust status, 
he or she may still be able to obtain LPR status by seeking a form of relief known as 212(h) 
relief. See INA § 212(h), 8 U.S.C. § 1182(h). A conviction of a controlled substance offense 
(other than a single offense of simple possession of 30 grams or less of marijuana if the client 
has no prior controlled substance convictions) is a bar to 212(h) relief and consequently a 
permanent bar to obtaining LPR status. 


In addition, a conviction of a “violent or dangerous” crime may make it more difficult 
to obtain discretionary 212(h) relief. See supra § 5.2C (discussion of violent and dangerous 
crimes). 


Practice Note: A conviction for a Class 1 misdemeanor possession of marijuana may involve 
more or less than 30 grams of marijuana. If your client is pleading guilty to a Class 1 
misdemeanor possession of marijuana, it is important to document in the record of conviction 
that your client possessed 30 grams or less of marijuana, if applicable, for purposes of 212(h) 
relief. See supra § 3.5C (describing noncitizen’s burden of establishing right to immigration 
relief). 


5.5 
Noncitizens without Immigration Status 


Noncitizens without lawful status have no government authorization to be present in the 
United States. This category includes undocumented persons who entered the U.S. without 
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inspection (crossed the border illegally), as well as individuals who entered the U.S. on a valid 
visa but remained past their authorized period of stay. Some of these individuals may have 
pending applications for status or may be able, now or in the future, to obtain LPR status 

or persecution-based relief. See supra § 2.2E (describing noncitizens without immigration 
status). 


‘These noncitizens may have no current immigration status, but like LPRs, they may have 
come to this country many years ago and may have lived and worked in this country for 
many years. An individual without status can be deported because of a criminal conviction. 
If an individual does not have lawful immigration status, he or she also may be deported 
immediately on that basis alone. 


Because a client without status can be deported for being here unlawfully, sometimes 
criminal defense attorneys assume that the outcome of the criminal case does not matter. 
However, a removal based on criminal grounds (especially aggravated felony grounds) carries 
many more adverse consequences than a removal based on unlawful presence in the U.S. 
‘Thus, the outcome of the criminal case may still be important. 


Immigration Priorities for Noncitizen Client without Immigration Status 


Some individuals without immigration status may have a pending application for status or 
may be able, now or in the future, to obtain LPR status or persecution-based relief. Even if 
an individual is currently ineligible to obtain lawful status, that circumstance could change 
in the future. For example, Congress may pass a large-scale immigration reform bill in 

the future, providing an opportunity for lawful status for many undocumented persons. 
Therefore, even if your client does not have a present basis to obtain lawful status, the client 
may still be concerned about offenses that bar eligibility for lawful status in the future. 


A client who wants to acquire LPR status, now or in the future, will be most concerned 
about offenses that trigger inadmissibility. Because individuals without status are in the U.S. 
unlawfully, the only way they can remain in the U.S. is by acquiring lawful status. However, 
a noncitizen cannot obtain lawful status and be “admitted” if convicted of an offense that 
triggers inadmissibility. Other offenses can prevent a noncitizen from acquiring lawful status 
in the discretion of the immigration judge or officer, but they are not automatic bars. 


If your client cannot avoid an offense that triggers inadmissibility, he or she may still be 
able to become an LPR by seeking 212(h) relief, which allows noncitizens to adjust to LPR 
status despite such a conviction (if the noncitizen is otherwise eligible to obtain LPR status). 
A controlled substance offense bars 212(h) relief. 


If your client has a fear of persecution in the country of nationality, he or she will also be 
concerned about any disposition that bars persecution-based relief, in particular a conviction 
of an aggravated felony or drug trafficking offense. 


In addition, your client may be concerned about “voluntary departure.” Voluntary 
departure allows an individual to leave the U.S. voluntarily at his or her own expense in lieu 
of being removed by the government. If eligibility for voluntary departure is a concern, your 
client should avoid an aggravated felony conviction, which is a bar to voluntary departure. 
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B. 


Impact on Noncitizen without Immigration Status of a Criminal Disposition Triggering 
Inadmissibility 


Your client may have a pending application for LPR status or may be otherwise concerned 
about his or her ability to obtain LPR status in the future. If this is a priority for your client, 
he or she should avoid offenses that trigger inadmissibility. For a chart of the principal 
criminal grounds of inadmissibility, see supra § 3.4G. See also supra §§ 3.4A through F 
(discussing categories of inadmissible offenses). 


Note that the criminal grounds of inadmissibility do not include some crimes that would 
render a person deportable—namely, firearm and domestic violence offenses. (If, however, 
the firearm or domestic violence offense constitutes a crime of moral turpitude, which is 
one of the crimes of inadmissibility, the offense could still render the person inadmissible.) 
Therefore, a conviction for carrying a concealed firearm would not render your client 
inadmissible and bar adjustment to LPR status. 


Impact on Noncitizen without Immigration Status of Controlled Substance and 
Certain Other Dispositions 


If your client cannot avoid a crime of inadmissibility and is otherwise eligible to adjust 
status, he or she may still be able to obtain LPR status by seeking 212(h) relief. See supra § 
5.4D (describing 212(h) relief). A conviction of a controlled substance offense (other than a 
single offense of simple possession of 30 grams or less of marijuana if the client has no prior 
controlled substance convictions) is a bar to 212(h) relief and consequently a permanent bar 
to obtaining LPR status. 


In addition, a conviction of a “violent or dangerous” crime may make it more difficult to 
obtain 212(h) relief. See supra § 5.2C (discussion of violent and dangerous crimes). 


Practice Note: A conviction for a Class 1 misdemeanor possession of marijuana may involve 
more or less than 30 grams of marijuana. If your client is pleading guilty to a Class 1 
misdemeanor possession of marijuana, it is important to document in the record of conviction 
that your client possessed 30 grams or less of marijuana, if applicable, for purposes of 212(h) 
relief. See supra § 3.5C (describing noncitizen’s burden of establishing right to immigration 
relief). 


Impact on Noncitizen without Immigration Status of an Offense that Bars 
Persecution-Based Claims 


Generally. Your client may have a pending application for asylum. Or, your client may be 
someone who fears persecution in his or her country of nationality but never applied for 
asylum. Or, your client may be a national of a country designated as experiencing civil 
strife, environmental disaster, or other extraordinary and temporary conditions, and thus be 
eligible for Temporary Protected Status (TPS). 
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If your client has a pending application for asylum, fears persecution in the country of 
removal, or is a national of a TPS-designated country, it may be an important goal of the 
case to avoid offenses that bar persecution-based claims. 


Practice Note: The law of asylum and other persecution-based relief from removal is a 
complicated and constantly changing area of law. In addition, the countries that are 
designated for temporary grants of TPS constantly change. If your client has already 

begun the process of seeking asylum or TPS, and has an immigration attorney or other 
representative, you should consult with that representative regarding the current status of 
the application. If not, and your client wants to remain in the U.S., you or your client may 
consider contacting an immigration lawyer to determine what options are available to your 
client under the current immigration laws. Once you have been able to determine more 
precisely your client’s immigration prospects, you and your client will be in a better position 
to determine appropriate strategies for the criminal case. 


Asylum. A conviction of a “particularly serious crime” bars asylum. See INA § 208(b)(2)(A) 
(ii), 8 U.S.C. § 1158(b)(2)(A)(ii). There is no statutory definition of a “particularly serious 
crime.” For asylum purposes, an aggravated felony conviction is considered a “particularly 
serious crime.” See INA § 208(b)(2)(B)(i), 8 U.S.C. § 1158(b)(2)(B)(i). Other offenses may be 


considered a conviction of a particularly serious crime by an immigration judge. 

In addition, a conviction of a “violent or dangerous” crime may make it more difficult to 
obtain asylum. See supra § 5.2C (discussion of violent and dangerous crimes). 
Withholding of Removal. Even if your client is not eligible for asylum, he or she may be eligible 
for withholding of removal, a less beneficial form of persecution-based relief than asylum. 


Withholding of removal is barred by a conviction of a “particularly serious crime.” In this 
context, a particularly serious crime includes one or more aggravated felony convictions with 


an aggregate sentence of imprisonment (active or suspended) of five years or more. See INA 
§ 241(b)(3)(B), 8 U.S.C. § 1231(b)(3)(B). A particularly serious crime also presumptively 
includes an aggravated felony conviction involving trafficking in a controlled substance. See 
Matter of Y-L, A-G, R-S-R, 23 I&N Dec. 270 (A.G. 2002) (presumption of particularly 
serious crime may be rebutted). An immigration judge may determine that some other crime 
is a “particularly serious crime.” 


Temporary Protected Status (TPS). Your client may be eligible for the temporary relief of TPS if 
he or she is a national of a designated country. The current countries designated for TPS are 
Burundi, El Salvador, Honduras, Liberia, Nicaragua, Somalia, and Sudan. 


Obtaining TPS is barred by any felony conviction or two or more misdemeanor 
convictions. See INA § 244(c)(2)(B)(i), 8 U.S.C. § 1254a(c)(2)(B)G). Obtaining TPS is also 
barred by a crime involving moral turpitude (except for an offense that falls within the petty 
offense exception), a drug offense (except for a single offense of possession of 30 grams or less 
of marijuana), or evidence that supports a charge of drug trafficking. See INA § 244(c)(2)(A) 
(iii), 8 U.S.C. § 1254a (c)(2)(A)(iii). 
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Practice Note: TPS country designations constantly change; the designations of the countries 
listed above may expire or new countries may be added. If your client is a national of one 

of the countries listed above, check the website of the U.S. Citizenship and Immigration 
Service—www.uscis.gov—to determine if the country is still designated. Also, if your client 
is not from a country listed above, but that country is now suffering from some dangerous 
condition, you can check the website to determine whether it has been designated for TPS. 


E. Impact on Noncitizen without Immigration Status of a Conviction that Bars Voluntary Departure 


If your client cannot avoid removal, he or she may be interested in “voluntary departure.” 
Voluntary departure allows an individual to leave the U.S. voluntarily at his or her own 
expense in lieu of being removed by the government. Your client may prefer this alternative 
to deportation. For example, if deported by the government, your client will be barred from 
immigrating to the U.S. for a minimum statutory period of time (depending on the basis 

for the removal). See supra § 3.2C (describing statutory bars to immigration). If your client 
voluntarily departs, however, he or she may not be subject to these statutory bars to returning 
to the U.S. Also, your client may want to avoid any harassment or stigma in the country to 
which he or she returns as a result of forcible removal from the U.S. 


Clients interested in voluntary departure must avoid a conviction of an aggravated felony, 
which is a bar to voluntary departure. See INA §§ 240B(a)(1)&(b)(1)(C), 8 U.S.C. §§ 
1229c(a)(1)8&(b)(1)(C). 


5.6 
Summary of Priorities in Representing Noncitizen Clients by Status 


‘The following is based on the likely priorities of noncitizen clients in criminal proceedings. 


LPR’s Immigration Priorities 


1. Most importantly, an LPR should avoid an aggravated felony conviction, which bars most 
forms of relief from removal. 


2. An LPR should also avoid other offenses triggering deportability, for which he or she can 


be removed. 


3. If your client plans to travel abroad in the future, he or she should avoid a criminal 
disposition that triggers inadmissibility. 


4. If your client is able to avoid a deportable offense, he or she may also want to avoid a 
disposition that bars naturalization. 


Refugee’s Immigration Priorities 


1. A refugee should avoid an offense that triggers inadmissibility, as a refugee can be 
removed from the U.S for such an offense. 
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2. If your refugee client cannot avoid an offense that triggers inadmissibility, he or she 


should at least avoid a drug trafficking disposition, which bars a special form of relief from 
removal for refugees and asylees. 


Asylee’s Immigration Priorities 


1. 


An asylee should avoid a conviction of a particularly serious crime, specifically an 
aggravated felony, as he or she can be removed from the U.S for such an offense. 


. Your asylee client should avoid an offense that triggers inadmissibility if he or she wants to 


adjust to LPR status. 


. If your asylee client cannot avoid a crime of inadmissibility or an aggravated felony, he or 


she should at least avoid a drug trafficking disposition, which bars a special form of relief 
from removal for refugees and asylees. 


Immigration Priorities for Noncitizen with Temporary Lawful Status 


1. 


2: 


A noncitizen with temporary lawful status should avoid an offense that triggers 
deportability or otherwise results in loss of status. 


A noncitizen with temporary lawful status should avoid an offense that triggers 
inadmissibility if he or she wants to adjust to LPR status. 


. Ifyour noncitizen client with temporary lawful status cannot avoid a crime of 


inadmissibility and is otherwise able to adjust status, he or she should at least avoid a 
controlled substance offense, which precludes 212(h) relief from removal. 


Immigration Priorities for Noncitizen Client without Immigration Status 


1. 


A noncitizen without immigration status should avoid an offense that triggers 
inadmissibility if he or she wants to acquire LPR status. 


. Ifa noncitizen client without immigration status cannot avoid a crime of inadmissibility, 


he or she should at least avoid a controlled substance offense, which permanently bars an 
individual from adjusting to LPR status. 


. If your client has a fear of persecution in the country of nationality, he or she should avoid 


any disposition that bars persecution-based relief. 


. If your client is interested in voluntary departure, he or she should avoid an aggravated 


felony conviction. 
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The immigration consequences of conviction can be severe and can extend to a large number 
of criminal dispositions. In some cases, however, your client may be able to avoid these 
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adverse immigration consequences or at least minimize them so that he or she remains 
eligible for immigration relief from removal. 


This chapter presents options for minimizing adverse immigration consequences in the 
criminal case. Section 6.1 describes approaches that are generally applicable regardless of 
the specific type of case. Whether that approach is feasible will depend, of course, on the 
circumstances of the case. The remaining sections are broken down by specific categories of 
offenses and discuss potential options applicable to that offense type. Bear in mind that the 
following options are not case-specific—they are not a substitute for individualized research 
or consultation with an immigration attorney. 


6.1 
General Rules 


A. Offenses That Do Not Carry Adverse Immigration Consequences 


If your client pleads guilty or is found guilty, the most favorable result for the client from an 
immigration standpoint is a plea and sentence to an offense that does not fall within a crime- 
based ground of removal (deportability or inadmissibility) or that does not bar immigration 
relief from removal. For example, if a number of different offenses are charged, it may be 
possible to identify a charge with less serious immigration consequences. In other cases, it 
may be possible to negotiate a plea to a lesser included offense, or a related offense, that does 
not contain an element triggering deportability or inadmissibility. 


For example, the offense of felony breaking and entering is a crime involving moral 
turpitude (CMT). A conviction for the lesser included offense of misdemeanor breaking and 
entering is not a CMT because the offense does not contain an intent to commit a felony or 
larceny. See Matter of M, 2 I&N Dec. 721 (BIA 1946); Matter of G, 1 I&N Dec. 403 (BIA 
1943). 


To determine whether an offense and its lesser included and related offenses carry adverse 
immigration consequences, see Appendix A, Selected Immigration Consequences of North 
Carolina Offenses. You should also contact an immigration attorney if you need assistance in 
a particular case. 


B. Deferred Prosecution 


A deferred prosecution may or may not constitute a conviction depending on the structure 
of the agreement. See supra 4.1C (discussion of when a deferred prosecution should not 
constitute a conviction). Certain deferrals may be a favorable option from an immigration 
standpoint. 


C. Record of Conviction 


To determine whether an individual is removable based on a conviction, the immigration 
court examines the elements of the statute violated, not the individual’s conduct. If the 
statute is broad enough to include offenses that carry an immigration penalty and offenses 
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that do not, then the immigration court is allowed to examine the record of conviction to 
determine the offense for which the defendant was convicted. See supra § 3.5A (describing 
documents comprising record of conviction). If the record of conviction does not establish 
all of the elements necessary for a deportable offense, the noncitizen should not be found 

deportable. 


The immigration court may look beyond the record of conviction to determine aspects 
of the crime that have been found as going beyond the elements of the offense, such as the 
amount of loss (aggravated felony triggered by a loss exceeding $10,000), the age of the 
victim in sex offenses (sexual abuse of minor aggravated felony), and the relationship between 
the parties in assault cases (crimes of domestic violence). See Matter of Babaisakov, 24 I&N 
Dec. 306 (BIA 2007) (holding that the immigration court may rely on evidence outside of 
the record of conviction to determine whether amount of loss to the victim exceeded $10,000 
in an offense involving fraud or deceit). 


‘The plea proceedings are considered a part of the record of conviction. In North Carolina, 
there is generally no transcription of the plea proceedings in district court. The record of 
conviction in district court is generally composed of the charging document (e.g., warrant), 
any judgment, and any other documents in the shuck. In superior court, plea proceedings 
are recorded and, thus, are part of the record of conviction in felony cases and misdemeanors 
appealed for trial de novo. There is also usually a written transcript of plea in superior court. 


If during the plea colloquy in superior court the prosecutor’s factual proffer includes 
allegations that are broader than needed to establish the basis for the plea and that are 
disputed by the client, defense counsel should consider contesting them. The additional 
allegations may trigger adverse immigration consequences. Defense counsel may also 
consider contesting allegations that relate only to a charge that is being dismissed. To contest 
the allegations, counsel can simply state his or her disagreement with the particular aspects 
of the proffer when asked by the judge to stipulate to the prosecutor’s recitation of facts. 
Counsel need not present evidence or call witnesses. 


For example, in a case in which the defendant is charged with second degree burglary 
and pleads guilty to felony breaking and entering, the prosecutor may read from the police 
report and recite allegations that establish not only breaking and entering but also potentially 
burglary in the second degree. When asked by the judge whether the client stipulates to those 
facts, defense counsel can contest the burglary allegations by responding that the defendant 
does not admit to conduct related to burglary, but admits to the breaking and entering. 


D. Pleading Not Guilty 


If the proposed plea carries adverse immigration consequences, your client may decide to 
plead not guilty. Even if a plea offer appears favorable in terms of the criminal consequences, 
the client may decide that the immigration consequences are a more important consideration. 
In those cases, you need to consider litigating possible suppression issues and other pretrial 
motions as appropriate. The client may want to take the case to trial to seek acquittal of all 
charges or at least of charges that carry immigration penalties. 
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Post-Conviction Relief 


If a defendant has a final judgment of conviction that carries adverse immigration 
consequences, he or she may consider filing a motion to vacate the conviction or sentence, 
if warranted. For example, if trial counsel misadvised the defendant of the immigration 
consequences of the conviction and the defendant relied on that information in deciding 
to plead guilty, the defendant may have grounds to file a post-conviction motion based on 
ineffective assistance of counsel. See Chapter 8 for options relating to post-conviction relief. 


Cases Involving Aggravated Felonies 


A. 


A conviction of an aggravated felony carries the most severe immigration consequences, 
including mandatory deportation in most cases, mandatory detention during removal 
proceedings, a permanent bar from future immigration to the U.S., and a jail sentence of up 
to twenty years if the individual illegally reenters the U.S. after deportation. 


The following options may not eliminate all the grounds of deportability or 
inadmissibility, but they may avoid the more severe immigration consequences of an 
aggravated felony conviction. 


Aggravated Felonies Triggered by a One Year Term of Imprisonment 


To constitute an aggravated felony, many offenses must be accompanied by a one year 
sentence of imprisonment (actual or suspended) or more. ‘The principal offenses in this 
category are: 


e Theft offenses 
e Burglary and felony breaking and entering 


e “Crimes of violence” as defined under immigration law, such as certain intentional 
assault offenses and sexual assault offenses 


e Forgery and counterfeiting offenses 
e Obstruction of justice offenses 


A complete description of those offenses is in § 3.3A supra. 


Maximum Sentence of Less Than 12 months. For offenses in this category, a maximum 

sentence of imprisonment of less than 12 months, active or suspended, will not constitute 
an aggravated felony. Thus, if a person is convicted of second-degree burglary (a Class G 
felony) and receives a sentence of 9 months minimum and 11 months maximum (active or 
suspended), he or she would not be subject to the immigration consequences associated with 
this category of aggravated felony. Defense counsel should regard a sentence of 10 months 
minimum and 12 months maximum, however, as triggering this category of aggravated 
felony on the ground that the maximum sentence is one year. But see supra § 4.3C n.1 
(discussing possible argument that such a sentence might be construed as 360 days and not a 
sentence of one year). 
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Consecutive Sentences with Individual Counts of Less Than 12 months. As long as no individual 
count results in a maximum sentence of 12 months or longer, a total term of imprisonment 
(active or suspended) of 12 months or more will not trigger these aggravated felony grounds. 
For example, if your client is sentenced to 16 months minimum and 20 months maximum 
on one count of second-degree burglary, he or she will have an aggravated felony conviction. 
However, if he or she is sentenced to 8 months minimum and 10 months maximum on 

two counts of burglary, to run consecutively, he or she will not have an aggravated felony 
conviction. 


Shorter Active Sentence vs. Longer Suspended Sentence. A conviction with an active sentence 
carrying a maximum term of less than 12 months would not constitute an aggravated felony 
in this category, while a suspended sentence carrying a maximum term of 12 months or 
longer would. Thus, if a person accepted a plea to an active sentence of 9 months minimum 
and 11 months maximum for second-degree burglary, instead of a suspended sentence of 13 
months minimum and 16 months maximum, the person would not have an aggravated felony 
conviction in this category. Of course, the decision to do active time instead of a suspended 
sentence rests with the client based on the client’s view of his or her circumstances and 
priorities. 


B. Aggravated Felonies Triggered by More Than a $10,000 Loss 


The convictions listed below will be considered an aggravated felony if the amount of loss is 
more than $10,000: 


e Crimes involving fraud or deceit with a loss to the victim of more than $10,000 
e Money laundering involving more than $10,000 
e Tax evasion with a loss to the government of more than $10,000 


The Board of Immigration Appeals has held that the amount of loss is generally not 
an element of the fraud-related offenses listed above and, thus, may be proven by evidence 
outside the record of conviction. See Matter of Babaisakov, 24 I&N Dec. 306 (BIA 2007). 
If the plea agreement indicates the crime involves a loss of $10,000 or less, this category of 
aggravated felony should probably not apply. 


A conviction of multiple counts of fraud, each carrying a loss of less than $10,000 but 
with an aggregate loss of more than $10,000, may qualify as an aggravated felony. Cf 
Khalayleh v. INS, 287 F.3d 978 (10th Cir. 2002) (indictment alleged “single scheme to 
defraud” and therefore proper loss calculation included losses from all four counts, which 
totaled more than $10,000). 


C. Crime of Violence Aggravated Felony 


A crime of violence as defined in 18 U.S.C. § 16, plus a maximum sentence of imprisonment 
(active or suspended) of one year or longer, will be considered an aggravated felony offense. 
Offenses considered to be crimes of violence generally include sexual assaults, intentional 
assaults, kidnappings, robberies, and burglaries. For a discussion of the definition of crime of 
violence, see supra § 3.3B. 
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A crime that penalizes negligent or accidental conduct is not considered a crime of 
violence under immigration law and therefore is not an aggravated felony. Consequently, a 
conviction of an offense such as felony serious injury by vehicle under G.S. 20-141.4(a3) or 
felony death by vehicle under G.S. 20-141.4(a1) should not be considered a crime of violence 
aggravated felony even if the defendant receives a sentence of imprisonment of twelve months 
or more. 


It is unclear whether a state offense that requires proof of reckless use of force qualifies 
as a crime of violence. Such an offense will probably not be considered a crime of violence 
in a court under the jurisdiction of the Fourth Circuit, such as the future immigration court 
in Charlotte. See supra § 3.3B (discussion of whether reckless crimes constitute a crime of 
violence). 


Practice Note: A crime of violence aggravated felony does not cover any misdemeanor assault 
convictions because under North Carolina sentencing law the maximum sentence for a 
misdemeanor is 150 days. 


6.3 
Cases Involving Drugs 


Any violation of law relating to a controlled substance will subject your noncitizen client 

to removal based on controlled substance grounds (with the exception discussed infra § 
6.3A). Certain drug offenses may also be considered aggravated felonies and carry additional 
adverse immigration consequences. 


In many cases, the consequences of a drug conviction are worse from a noncitizen client’s 
perspective than other criminal-based grounds of removal (except for aggravated felonies). 
Specifically, drug offenses will likely render an LPR client deportable and ineligible for 
certain forms of relief. Drug offenses will likely render non-LPR clients inadmissible and 
permanently bar them from acquiring LPR status. If your client is charged with a drug 
offense, the following options may mitigate these immigration consequences or at least the 
additional consequences of an aggravated felony drug conviction. 


A. Possession of 30 Grams or Less of Marijuana 


A conviction of possession of 30 grams or less of marijuana, although a drug offense, is 
exempt from many immigration consequences if the defendant has no prior drug convictions. 
An LPR will avoid deportability (but not inadmissibility after traveling abroad). A non-LPR 
will be inadmissible, but he or she will not necessarily be barred from adjusting to LPR status 
in the future because this ground of inadmissibility can be waived by the immigration court. 
If your client is pleading guilty to a Class 1 misdemeanor possession of marijuana (which 
covers quantities of more and less than 30 grams), you should document in the record of 
conviction that the quantity involved is 30 grams or less, if applicable. It is important to do so 
in case your client is deemed inadmissible and needs to apply for a waiver of the conviction. 
See supra § 3.5C (describing noncitizen’s burden of establishing right to relief from removal). 
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B. 


C. 


E. 


Simple Possession of a Controlled Substance 


A conviction of possession of a controlled substance with intent to manufacture, sell, or 
deliver constitutes a drug trafficking aggravated felony and triggers the severe consequences 
associated with aggravated felonies. 


If a defendant has no prior drug convictions, a conviction of simple possession of a 
controlled substance (with the exception of possession of more than five grams of crack 
cocaine and any amount of flunitrazepam, commonly known as the date rape drug) is not 
considered a drug-trafficking aggravated felony. See supra § 3.3B (discussing offenses that do 
not constitute a drug trafficking aggravated felony). While such a conviction will still have 
adverse immigration consequences as a conviction related to a controlled substance, it will 
not have the more severe consequences associated with an aggravated felony conviction. The 
difference in consequences may be particularly significant to an LPR client. See supra § 5.1B 
(discussing consequences of aggravated felony conviction for LPR clients). 


Accessory after the Fact 


The offense of accessory after the fact to a drug offense (under G.S. 14-7) is not considered 

a drug offense and thus does not trigger the immigration consequences associated with a 
drug offense. See Matter of Batista-Hernandez, 21 1&N Dec. 955 (BIA 1997). An accessory 
after the fact conviction is considered an “obstruction of justice offense,” however. See id. 
Thus, if accompanied by a one-year term of imprisonment (active or suspended) or more, an 
accessory after the fact conviction will constitute an aggravated felony. An accessory after the 
fact offense is generally punishable two classes lower than the principal offense under North 
Carolina’s structured sentencing scheme. 


This rule does not apply to the offenses of attempt, conspiracy, and accessory before the 
fact to a drug offense, which are drug offenses. 


Non-Drug Charges 


Accompanying non-drug charges may have less serious or no adverse immigration 
consequences and may be an appropriate basis for a plea agreement. For assistance in 
determining whether accompanying charges may carry adverse immigration consequences, 
see Appendix A, Selected Immigration Consequences of North Carolina Offenses, or contact 
an immigration attorney. 


Admissions Involving Drugs 


Admissions about drugs during the course of criminal proceedings may result in adverse 
immigration consequences, even when there is no conviction. For example, an admission 

of drug use on the record in court may be used to demonstrate drug addiction or drug 

abuse, a basis for deportation. See supra § 3.3D (discussion of drug addiction and drug abuse 
ground of deportability). Such an admission in drug treatment court could result in adverse 
immigration consequences. For more information about drug treatment court, see supra § 4.2B. 
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6.4 
Cases Involving Crimes Involving Moral Turpitude 


‘There is no statutory definition for the immigration term “crime involving moral turpitude” 
(CMT). CMT determinations have generally been based on case law and are thus subject to 
the interpretation of an immigration judge. 


A conviction for a CMT may render your client deportable or inadmissible. The following 
options may mitigate the immigration consequences that stem from a CMT offense. 


A. Offense That Is Not a Crime Involving Moral Turpitude 


Some of the offenses charged, their lesser included offenses, or related offenses may not 

be CMT offenses and may not have immigration consequences. For example, the offense 

of assault with a deadly weapon is likely a CMT, but the offense of simple assault is not. 
Other examples of crimes not involving moral turpitude include misdemeanor breaking and 
entering, carrying a concealed weapon, trespass, unauthorized use of a vehicle, drunk and 
disruptive, and disorderly conduct. 


An impaired driving conviction under North Carolina law may constitute a CMT offense 
depending on the presence of aggravating factors. An impaired driving offense with no 
aggravating factors is not a CMT. An impaired driving conviction with an aggravating factor 
of driving with a revoked license is possibly a CMT offense. An impaired driving conviction 
with other aggravating factors is probably not a CMT. For a further discussion, see supra § 3.3C. 


For assistance in determining whether an offense is considered a CMT, see Appendix A, 
Selected Immigration Consequences of North Carolina Offenses, or contact an immigration 
attorney. 


B. One Misdemeanor CMT 


If a noncitizen defendant has no prior CMT convictions and is convicted of only one non- 
DWI misdemeanor CMT, he or she avoids all adverse immigration consequences (including 
inadmissibility, deportability, and bar to naturalization), as long as the offense does not fall 
within another ground of removal (such as a domestic violence offense). See supra § 3.3C 
(CMT deportation grounds for noncitizen admitted for less than five years); § 3.4B (petty 
offense exception to inadmissibility); § 5.1E (petty offense exception for naturalization 
purposes). This approach is specific to North Carolina because under North Carolina’s 
structured sentencing law the maximum sentence for a misdemeanor is 150 days. It is not 
clear whether a DWI, if a CMT, would satisfy the exceptions based on sentence length (see 
supra § 4.3D for discussion of potential sentence). 


C. One Felony CMT for Noncitizen Admitted to the U.S. for More Than Five Years 


If your client was lawfully admitted to the U.S. more than five years ago and has no prior 
CMT convictions, he or she is not deportable if convicted of only one felony CMT or 
multiple CMTs arising out of the same transaction. See supra § 3.3C (discussion of CMT 
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deportation grounds for noncitizen admitted for more than five years). However, the felony 
CMT must not fall within another ground of removal, such as felony larceny with a sentence 
of imprisonment of one year or more, which constitutes an aggravated felony conviction. 


6.5 
Cases Involving Firearms 


Offenses in which the use of a firearm is an essential element will render your lawfully- 
admitted client deportable based on the firearm ground of deportability. Offenses containing 
a general weapon element (such as armed robbery) will also render your lawfully-admitted 
client deportable on this ground if the record of conviction establishes that the weapon 
involved was a firearm. See supra § 3.3E (discussion of what constitutes a firearm). Certain 
firearm offenses may also be considered aggravated felonies and carry additional adverse 
immigration consequences. 


There is no firearm ground of inadmissibility. If, however, the firearm-related offense 
constitutes a crime involving moral turpitude, which is one of the crimes of inadmissibility, 
the offense would render the person inadmissible. For example, an offense involving the sale 
of a firearm is probably a crime involving moral turpitude. 


If your client is charged with a firearm offense, the following options may eliminate the 
immigration consequences or at least the added consequences of an aggravated felony firearm 
conviction. 


A. Weapons Offenses That Do Not Specifically Involve a Firearm 


If a noncitizen is convicted of an offense containing a general weapon element, and the 
elements of the offense or the record of conviction do not establish that the weapon is a 
firearm, the offense does not qualify as a firearm offense for immigration purposes. 


B. Non-Aggravated Felony 


A firearm offense can be considered an aggravated felony on three different grounds. First, 
certain offenses involving sale or delivery of firearms may be deemed a firearm trafficking 
offense. Second, specific firearm offenses, such as possession of a machine gun and possession 
of a firearm by a felon, are considered aggravated felonies because similar federal offenses 
have been designated as aggravated felonies in the immigration statute. Third, any firearm 
offense might be considered a “crime of violence” aggravated felony if accompanied by a 
sentence of imprisonment (active or suspended) of one year or longer. 


A non-aggravated felony firearm conviction will still have adverse immigration 
consequences as a firearm-related offense, but it will not have the more severe consequences 
associated with an aggravated felony conviction. 


For assistance in determining whether a firearm-related offense may be considered an 
aggravated felony, see Appendix A, Selected Immigration Consequences of North Carolina 
Offenses, or contact an immigration attorney. 
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C. Accessory after the Fact 


‘The offense of accessory after the fact to a firearm offense (under G.S. 14-7) is probably not a 
firearm offense and thus probably does not trigger the immigration consequences associated 
with a firearm offense. Cf Matter of Batista-Hernandez, 21 1&N Dec. 955 (BIA 1997) 
(holding that federal accessory after the fact offense under 18 U.S.C. § 3 insufficiently relates 
to a controlled substance offense because it is not an inchoate crime, but a crime separate 
and apart from the underlying crime). An accessory after the fact conviction is considered 

an “obstruction of justice offense,” however, and is considered an aggravated felony offense 

if accompanied by a one-year term of imprisonment (active or suspended) or more. An 
accessory after the fact offense is generally punishable two classes lower than the principal 
offense under structured sentencing. 


This rule does not apply to the offenses of attempt, conspiracy, and accessory before the 
fact to a firearm offense, which are firearm offenses. 


6.6 
Cases Involving Domestic Violence 


Domestic violence offenses may make your lawfully admitted client deportable based on the 
domestic violence ground of deportability. The elements of the offense must establish that the 
offense is a “crime of violence” as defined in 18 U.S.C. § 16. See supra § 3.3B (definition of 
crime of violence). The offense also must be against a person in a domestic relationship with 
the defendant. See supra § 3.3F (discussing required relationship). Actual or potential length 
of sentence of imprisonment is irrelevant for the domestic violence ground of deportability. 


There is no domestic violence ground of inadmissibility. If, however, the domestic 
violence offense constitutes a crime involving moral turpitude, which is one of the grounds of 
inadmissibility, the offense would render the person inadmissible. For example, the offense 
of assault in the presence of a minor on someone with whom the defendant has a personal 
relationship under G.S. 14-33(d) is probably both a crime of domestic violence and a crime 
involving moral turpitude. 


If your client is charged with a domestic violence offense, the following options may 
mitigate the adverse immigration consequences. 


A. Offense That Is Not a Crime of Violence 


Some of the offenses charged, their lesser included offenses, or related offenses may not be 
considered a “crime of violence.” For example, a conviction of domestic criminal trespass 

is generally not considered a “crime of violence” and therefore is not a crime of domestic 
violence for immigration purposes. However, the same sort of conduct may result in adverse 
immigration consequences if the defendant is convicted of violating a protective order based 
on that conduct. See supra § 3.3F (violation of certain portions of domestic violence protective 
order is ground of deportability). 
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There is an argument that assault on a female does not satisfy the “crime of violence” 
definition. Assault on a female has been alleged as a crime of domestic violence in 
immigration court, but a number of noncitizens have successfully argued that it does not 
satisfy the “crime of violence” definition. 


For assistance in determining whether an offense is considered a crime of domestic 
violence, see Appendix A, Selected Immigration Consequences of North Carolina Offenses, 
or contact an immigration attorney. 


B. Offense That Is Not Against a Person 


A crime of domestic violence must be against a person, not property. Thus, a conviction of an 
offense involving the destruction of property should not be considered a crime of domestic 
violence (although if the court finds a violation of certain portions of a protective order in the 
process, the conduct would be a ground of deportability, as discussed supra § 3.3F). 
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This chapter reviews procedures and practices related to the identification of noncitizens 
subject to removal, immigration detainers, and removal proceedings. Defense counsel should 
have a general understanding of procedures related to removal to advise clients, particularly 
those in custody, about what they are likely to encounter. The chapter begins with a general 
description of the removal process. It then focuses on removal-related procedures with 
respect to clients who are in custody on state criminal charges. 


7.1 
Summary of Procedures Related to Removal 


U.S. Immigration and Customs Enforcement (ICE) is responsible for the detention and 
removal of noncitizens. One of the agency’s priorities is removing noncitizens in jails 

and prisons. Certain counties in North Carolina have also prioritized the removal of 
noncitizens in the criminal justice system. See supra § 1.2B (describing agreements between 
certain counties and the federal government to enforce federal immigration law). ICE and 
cooperating law enforcement agents generally identify such individuals for removal by 
questioning and running various computer checks on them. 


If an individual is found to be removable based on a lack of status or a prior criminal 
conviction, ICE can issue a detainer pretrial to assume custody of the individual. See infra 
§ 7.3A (describing detainers). If an individual with lawful status becomes removable upon 
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conviction, ICE will likely assume custody of the individual upon completion of any jail or 
prison sentence. Even if ICE does not take any immediate action against someone who has 
become removable due to a conviction, such an individual may still be placed into removal 
proceedings upon a future contact with immigration officials. For example, noncitizens have 
been placed in removal proceedings when returning to the U.S. after traveling abroad, when 
applying for a green card, or when applying to naturalize. 


Once an individual has been formally charged as removable, ICE has broad discretion 
to detain the person pending removal. Some noncitizens are eligible for immigration bond, 
but many noncitizens with criminal convictions are not eligible for release on bond and 
are therefore detained pending the completion of removal proceedings. See infra § 7.4A 
(describing individuals subject to mandatory detention). 


There are different types of removal procedures. Many noncitizens receive a hearing in 
immigration court. At a removal hearing, the immigration court determines whether the 
noncitizen is removable under the charged grounds of inadmissibility or deportability. See 
infra § 7.4B for a description of the procedures and possible outcomes in immigration court. 


7.2 
Identification of In-Custody Persons Subject to Removal 


In many counties, immigration agents and cooperating law enforcement agents interview 
noncitizen defendants before trial at local jails to determine whether they may be subject 
to removal based on past crimes or lack of immigration status. Agents also run checks on 
noncitizen defendants in various computer databases. They are particularly interested in 
identifying individuals who have previously been ordered removed. 


In addition, the North Carolina General Assembly recently enacted a law requiring 
administrators of jails and correctional facilities to determine the immigration status of any 
person charged with a felony or impaired driving offense by questioning such individuals 
and submitting a query to ICE. See S.L. 2007-494 (S 229), effective Jan. 1, 2008 (codified 
at G.S. 162-62); see also John Rubin, 2007 Legislation Affecting Criminal Law and Procedure, 
ADMINISTRATION OF JUSTICE BULLETIN 2008/01 at 33-34 (Jan. 2008) (summarizing 
legislation), online at www.sog.unc.edu/pubs/electronicversions/pdfs/aojb0801.pdf. 


Noncitizens interviewed by federal immigration agents or local law enforcement 
do not have to discuss their immigration status or manner of entry into the U.S. The 
Fifth Amendment privilege against self-incrimination covers immigration status if that 
information could lead to a criminal prosecution; certain immigration violations are 
federal crimes, including entering the U.S. without inspection. See supra § 2.3C (discussing 
noncitizen’s rights when questioned by immigration agents). 


Noncitizens are also being identified as subject to removal when serving a sentence of 
imprisonment in a Department of Correction facility or serving a sentence of probation. In 
2006, the Director of the Division of Community Corrections directed probation officers 
to notify federal authorities of probationers known or suspected to be in the U.S. without 
lawful immigration status. See Memorandum of North Carolina Department of Correction 
Division of Community Corrections (September 27, 2006). 
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7.3 
Immigration Detainer 


A. Purpose of Detainer 


ICE may issue a document commonly referred to as a “detainer” to a local jail or correctional 
facility when it is seeking custody of an individual in that facility for purposes of instituting 
removal proceedings. In North Carolina, immigration detainers are used before trial most 
often against clients without status. A detainer can be lodged pretrial against a client 
without status because the person generally does not have grounds for remaining in the U.S. 
regardless of the outcome of the criminal case. A client with immigration status is generally 
not subject to an immigration detainer before the conclusion of the criminal case, unless he 
or she has prior convictions rendering him or her removable or has been previously ordered 
removed. Detainers are also lodged against noncitizens serving prison sentences pursuant to 
conviction. 


B. Definition 


Generally, an immigration detainer is a request to a local law enforcement agency to detain a 
named individual for up to 48 hours after that person would otherwise be released (excluding 
Saturdays, Sundays, and holidays), in order to provide ICE an opportunity to assume custody 
of that individual. See 8 C.F.R. § 287.7. The 48-hour period begins to run when the named 
individual is no longer subject to detention by the local law enforcement agency—that is, 
after the individual has posted bond or completed a jail or prison sentence. 


ICE regularly issues detainers against noncitizens in North Carolina jails and prisons. 
Defense attorneys can obtain a copy of the detainer by contacting the jail or facility in which 
the client is incarcerated. The detainer may include important information, such as whether 
a client was previously ordered removed. A sample detainer is reproduced at the end of this 
chapter. 


C. Detention Beyond the 48-Hour Hold 


If a detainer is lodged pretrial against an individual and he or she posts bail, ICE must 
assume custody of him or her within 48 hours. If ICE fails to assume custody of the 
individual during the 48-hour period, the individual should be immediately released. The 
local jail or correctional facility no longer has the authority to detain an individual once the 
detainer has expired. Any additional detention is unlawful and in violation of state pretrial 
release laws, and could subject the facility to suit for false imprisonment. Similarly, the state 
lacks authority to hold someone who has served his or her maximum sentence for the offense. 
In practice, however, jails and correctional facilities may be reluctant to release the detained 
individual. 


When clients have been detained beyond the 48-hour hold, some defense attorneys 
have contacted counsel for the sheriff or the jail and pressed them to release their clients. If 
the client is not released, a writ of habeas corpus can be filed to secure release under G.S. 
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17-1 et seg. The filing of a writ of habeas corpus could prompt ICE to pick up the detained 
individual, making the action moot. 


D. Bond Considerations for a Client with an Immigration Detainer 


An immigration detainer is often lodged against a client before he or she has an opportunity 
to post bond. In those circumstances, if the client posts bond, ICE has the authority to 
assume immediate custody of him or her. If ICE exercises its authority and takes your client 
into custody, he or she may be sent to an out-of-state immigration detention facility for the 
institution of removal proceedings. It is unclear whether the immigration authorities will 
allow your client to attend future state court proceedings, and it will be difficult for defense 
counsel to communicate with a client in a detention center. The time spent in a detention 
center will not count toward jail credit if your client is convicted and sentenced in the 
criminal case. 


Another possibility is that ICE will deport your client prior to the resolution of the 
criminal case. In Mecklenburg County, for example, noncitizens who post bond are 
processed for removal and often transferred to an immigration detention center in Georgia. 
Most of these individuals are not returned to criminal court for further prosecution. 


7.4 
What Happens after Your Client is Released into the Custody of ICE 


Once your client has been picked up by ICE officers, he or she will likely be taken to an 
immigration detention facility in North Carolina or Georgia. 


A. Mandatory Detention 


If your client is eligible for and able to post an immigration bond, he or she will be released 
during the removal proceedings. Many clients with criminal convictions, however, are not 
eligible for release on immigration bond and therefore will be detained pending completion 
of removal proceedings. 


Mandatory detention provisions apply to the following persons who are released from 
physical custody after October 9, 1998 (as set forth in INA § 236(c)(1), 8 U.S.C. § 1226(c)(1)): 


e Persons who are inadmissible by reason of having committed any offense covered in the 
criminal grounds of inadmissibility 


e Persons who are deportable for having committed two or more crimes involving moral 


turpitude (CMT) 
e Persons who are deportable for an aggravated felony 
e Persons who are deportable for a drug offense 
e Persons who are deportable for a firearm offense 


e Persons who are deportable for security-related crimes 


Immigration Consequences Manual + Feb. 2008 85 


e Persons who are deportable for have committed a CMT for which the actual sentence 
of imprisonment is one year or more 


e Persons involved in terrorist activity 
The mandatory detention provisions do not apply to the following: 


e Persons who are deportable for having committed one CMT for which the actual 
sentence of imprisonment is less than one year 


e Persons who are deportable for a domestic violence-related offense 


B. Removal Proceedings 


‘There are several procedures for removing noncitizens. Your clients are most likely to 
encounter one of the proceedings described below. 


Removal Proceedings in Immigration Court. Many of your clients will have a hearing in 
immigration court. Removal proceedings for a detained client are to take place expeditiously. 
At this time, most removal proceedings take place in the immigration court in Atlanta. See 
supra § 1.4F (discussing territorial jurisdiction of immigration court). 


Removal proceedings in immigration court commence when the government files a 
charging document known as a Notice to Appear (NTA) with the immigration court. 
The NTA specifies the formal charges, the statutory provisions allegedly violated, and the 
individual’s acts or conduct that allegedly violate the law. See INA § 239(a), 8 U.S.C. § 
1229(a). A noncitizen has a right to an attorney at his or her own expense in the removal 
proceedings. A noncitizen does not have a right to a court-appointed attorney because such 
proceedings are considered civil in nature and not criminal. 


The immigration court first determines whether a noncitizen is removable under the 
grounds of inadmissibility or deportability alleged in the NTA. If the noncitizen is found 
removable, the court can consider and grant an application for relief from removal, allowing 
the noncitizen to remain in the U.S. Generally, after the completion of the hearing there 
will be one of three outcomes: (1) the immigration judge orders the noncitizen removed 
from the U.S.; (2) the immigration judge grants some form of relief from removal; or (3) the 
immigration judge terminates the proceedings because removability has not been established 
by the government. Either party can appeal the decision of the immigration judge to the 
Board of Immigration Appeals (BIA). 


Removal Proceedings in Prison. Removal hearings for a small number of individuals, 
particularly those serving long sentences in North Carolina correctional facilities, take place 
in Central Prison in Raleigh. An immigration judge from Atlanta and an ICE attorney are 
present for the immigration hearings at Central Prison. Fourth Circuit law is controlling in 
the Central Prison hearings and in any ensuing appeals. 


Stipulation of Removal. Some individuals may be removed without any removal hearing. 

When initially interviewed by an immigration officer, some clients sign a stipulation of 
removal, agreeing to removal and waiving their right to a hearing before an immigration 
judge (sometimes unknowingly). These individuals are processed for immediate removal. You 
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should advise your clients not to waive their rights to a hearing until all of their options are 
fully evaluated. 


Order of Removal 


If your client is ordered removed, ICE is generally required to physically remove your client 
from the U.S. within a period of 90 days from the date of a final order of removal. See INA 
§ 241(a)(1)(A), 8 U.S.C. § 1231(a)(1)(A). ICE is required to detain your client, without bond 
or other pre-removal condition of release, during the 90-day period. See INA § 241(a)(2), 8 
U.S.C. § 1231@)@). 
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SAMPLE DETAINER 


bspartment of Homeland Security i 
frmigrstion end Cavioms Inisroment Immipretion Detainer - Notice af Acti 


DR# pe aa Booking # 
To: (Name and Title of Institution) 


Washington DC Jail 


From: (ICE Office Address} . 
Immigration & Customs Enforcement 


1901 D Street SE 2675 Prosperity Avenue 
3rd Floor 
Washington, DC Fairfax, VA 22031 


Or Any Subsequent Law Enforcement Agency 7032856301 


Name of alien: 


birth: d Sex: g 


You are the action noted below has been taken hy U.S. Immigration & Customs Enforcement 
concerning the above named imate of your institution: 


\_Lavestigation has been initiated to determine whether this person is subject to removal from the United States. 


(LIA Notice to Appear of other charging document initiating removal proceedings, a copy of which is attached, was served 
on ; 


LJA Warrant of Arrest in removal proceedings, a copy of which is attached, was served on 


[Deportation or removal from the United States has been ordered, 


It is requested that you: 


Please accept this notice xs a detainer. This is for notification purposcs only and docs not timit your dacration in any decision affecting the 
offender's classification, work and quarters estignments, or ather treatment which he or she would otherwise receive. 


$ Fodera) regulations ($ CFR 287.7) require ihat you detain the alien far a period not to exceed 48 kovra (excluding Sabirdeys, Sundays and federal 
holidays) to provide adequate time for ICE ta assume cnatody of the elien, Vou may notify ICE by calling 703294630{ during business hours or 2024359493 
after hours in an cmergency, 


[C] Piense complete and sign the botiom block of the duplicate of rhis form and return it ta this office. (_JA self-addressed stumped envelope is enclosed for 
your convenience. [__}Please return a signed copy via facsimile to 812-283-1220. 


Renem fax to the attention of Communications Center Duty Agent, (302) 288-1220 
[3 Notify this office of the time of release at least 30 deys prior to the release or ag fas in advance as possible. 
, Wotify this office in the event of the inmate's death or transfer lo another institution. 


[Jetease cancel the detainer previously placed by this Service on 


Carlos W Archuleta Senior Special Agent 
(Signature of ICE official . an file) (Title of ICE official) 


Receipt acknowledged: 


Date of latest conviction 

Estimated release date: 

Signature and title of official: _s 

Form 16247 (Rev, 461-97) 
\ 
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Post-conviction relief generally seeks to correct a legal error in the underlying criminal 
proceedings. Post-conviction relief, if warranted, may also provide an avenue to mitigate the 
adverse immigration consequences that flow from the criminal disposition. 


8.1 
Authority for State Post-Conviction Relief 


In North Carolina, the primary vehicle to collaterally challenge a conviction is a motion for 
appropriate relief (MAR), authorized by G.S. 15A-1411. An MAR is a post-trial motion 
made at the trial level to correct errors occurring prior to, during, or after a criminal trial. 
See State v. Handy, 326 N.C. 532 (1990). If filed within ten days of entry of judgment, an 
MAR can be used to address “any error committed during or prior to the trial.” See G.S. 
15A-1414(a). After ten days of entry of judgment, an MAR can be used to address only 
specific errors, such as a violation of a defendant’s constitutional rights. See G.S. 15A-1415(b) 
for possible grounds. 


8.2 
Immigration-Related Challenges 
A. Ineffective Assistance of Counsel 


Ineffective assistance of counsel in violation of the Sixth Amendment is one of the most 
common grounds for a challenge relating to immigration consequences. 


Standard of Proof. In North Carolina, the standard of proof for an ineffective assistance of 
counsel claim is governed by the two-prong test set out by the United States Supreme Court 
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in Strickland v. Washington, 466 U.S. 688 (1984). See State v. Braswell, 312 N.C. 533 (1985) 
(adopting the S¢rick/and test as the standard for evaluating ineffective assistance of counsel 
claims under the North Carolina constitution). To establish ineffective assistance of counsel, 
a defendant must show that counsel’s representation fell below an objective standard of 
reasonableness under prevailing professional norms, and that counsel’s deficient performance 
was prejudicial. To satisfy the second prong, or “prejudice” requirement, in the plea context, 
the defendant must show that there is a reasonable probability that, but for counsel’s errors, 
he or she would not have pleaded guilty but instead would have insisted on going to trial. Hi// 


v. Lockhart, 474 U.S. 52, 59 (1985). 


Incorrect Advice about Immigration Consequences. There is no case law in North Carolina 
directly addressing whether misinformation about immigration consequences can constitute 
ineffective assistance of counsel. Generally, a conviction may be set aside where defense 
counsel erroneously advises the defendant about a collateral consequence, and the defendant 
relies on that advice in pleading guilty. See State v. Goforth, 130 N.C. App. 603 (1998) 
(finding that lawyer who misadvised defendant about collateral consequences of plea was 
deficient in his performance; in this case, attorney misadvised defendant about appealability 
of sentence). Under this case law, some noncitizens have argued that counsel was ineffective 
when he or she provided incorrect advice about the deportation consequences of the plea. 
Along with a number of state and federal courts, a few trial courts in North Carolina have 
vacated the conviction of a noncitizen defendant where defense counsel misstated the 
deportation consequences of the plea to the defendant, and the defendant relied on that 
incorrect advice in pleading guilty. 


Examples of incorrect advice may include: 


e An aggravated felony conviction “may” result in adverse immigration consequences. For 
most noncitizens, deportation is a certain, automatic, and unavoidable consequence 
of a conviction of an aggravated felony. Thus, when a defendant asks about the 
immigration consequences of an aggravated felony, and defense counsel advises that 
such a conviction may but does not necessarily result in deportation or other adverse 
immigration consequences, counsel is misinforming the defendant. See State v. Paradez, 
101 P.3d 799 (New Mexico 2004) (finding that counsel’s advice was deficient); but see 
People v. Argueta, 844 N.Y.S.2d 63 (N.Y. App. Div. 2007) (finding that advice was not 
deficient). 


° A deferral, diversion, or treatment court disposition is not a conviction. Because these 
dispositions are often not considered convictions under state law, some counsel assume 
that the dispositions are not convictions under immigration law as well. However, for 
immigration law purposes an admission of guilt coupled with court imposed conditions 
or punishment constitutes a conviction. See supra §§ 4.1A, B (discussion of definition 
of conviction for immigration purposes). Thus, counsel provides erroneous advice when 
he or she advises a noncitizen defendant that a diversionary arrangement involving 
both an admission of guilt and some court ordered condition is not a conviction for 
immigration law purposes. 
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Failure to Provide Advice about Immigration Consequences. Trial courts in North Carolina have 
been reluctant to find that defense counsel’s failure to research and advise a noncitizen 
defendant of the immigration consequences of the conviction constitutes ineffective 
assistance of counsel. These courts have reasoned that defense counsel does not have an 
affirmative obligation to advise defendants of collateral consequences such as deportation. See 
generally State v. Goforth, 130 N.C. App. 603 (1998) (“Generally, an attorney is not required 
to advise his client of the myriad ‘collateral consequences’ of pleading guilty”). 


There is legal authority for granting relief to noncitizens on this basis, however. A 
growing number of practice standards recognize that criminal defense counsel’s role 
includes investigating and advising noncitizen clients about the potential immigration 
consequences of a criminal case. See supra § 1.2A (discussing standards). In addition, a few 
courts have recognized the duty of defense counsel to advise noncitizen defendants about the 
immigration consequences of criminal convictions. See, e.g., State v. Paradez, 101 P.3d 799, 
801 (New Mexico 2004) (holding that a criminal defendant’s attorney has “an affirmative 
duty to determine [the client’s] immigration status and provide him with specific advice 
regarding the impact a guilty plea would have on his immigration status”). Although the 
U.S. Supreme Court has not ruled that immigration consequences are a direct consequence 
of a plea, it has noted that competent defense counsel would advise a client about the 
potential impact of a plea on eligibility for relief from deportation. INS v. St. Cyr, 533 U.S. 
289, 322-23 & nn.48, 50 (2001). 


B. Judge’s Failure to Provide Immigration Advisement before Accepting Guilty Plea 


G.S. 15A-1022(a)(7) requires judges to provide a general advisement to a defendant before 
accepting a guilty plea, warning the defendant that if he is a noncitizen the conviction may 
result in adverse immigration consequences. A failure to provide the general advisement is a 
violation of the statute. 


‘There is an argument that the failure to provide the advisement might affect the 
voluntariness of the plea and thus constitute a violation of constitutional law as well. 
Immigration consequences are generally viewed as collateral; however, a few courts have 
suggested that under the more stringent immigration laws adopted in 1996, deportation may 
be a direct consequence of conviction because it is often an automatic and unavoidable result 
of conviction. See, e.g., U.S. v. Couto, 311 F.3d 179 (2d Cir. 2002); U.S. v. Nobani, 145 F. 
Supp.2d 906 (N.D. Ohio 2001), rev'd, 287 F.3d 417 (6th Cir. 2002). Under this rationale, a 
court’s failure to give a noncitizen defendant an advisement about immigration consequences 
might violate the constitutional requirement that the plea be knowing and voluntary. 


C. Other Errors 


There may be other procedural defects or substantive violations present that may form a basis 
for an MAR. Other grounds relating to noncitizen defendants include: 


e The defendant’s failure to understand the nature of the proceedings 
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e The failure of the court to explain sufficiently the nature and right to a jury trial. 
(This requirement is particularly important for noncitizens who may have no previous 
experience with the United States legal system and may be unfamiliar with jury trials 
and other aspects of criminal justice and procedure in the United States.) 


e Violations in the use or conduct of interpreters 


8.3. 
Immigration Effect of Motion for Appropriate Relief 


A conviction vacated on the basis of a procedural or legal defect will eliminate the 

conviction for immigration purposes. See Matter of Rodrigues-Ruiz, 22 I&N Dec. 1378 

(BIA 2000). The immigration court may look to see if the vacating court had subject matter 
jurisdiction to vacate the judgment, but it may not look beyond the order to determine if 
such relief was proper under North Carolina law. Jd. A conviction is not eliminated for 
immigration purposes, however, if it was vacated for reasons “solely related to rehabilitation 
or immigration hardships. . . .” Matter of Pickering, 23 I&N Dec. 621 (BIA 2003); cf Yanez- 
Popp v. INS, 998 F.2d 231, 235 (4th Cir.1993) (“[U]nless a conviction is vacated on its merits, 


a revoked state conviction is still a ‘conviction’ for federal immigration purposes.”). 


‘Thus, a conviction vacated through an MAR based on the grounds of ineffective 
assistance, involuntariness of a guilty plea, or other constitutional or statutory violations will 
be accorded full faith and credit by immigration authorities and eliminate the conviction 
for immigration purposes. However, even though an MAR is used to correct legal error, an 
order of relief that cites primarily to the petitioner’s equities or immigration hardships may 
not be honored and may not eliminate the conviction for immigration purposes. The record 
of the proceedings—the motion papers, hearing, and order—should therefore reflect the legal 
errors justifying relief and should refer to immigration issues only as necessary to explain 
those errors (for example, prior counsel was ineffective for misadvising the petitioner about 
the possibility of removal and, but for counsel’s deficient performance, the petitioner would 
not have pled guilty). 


8.4 
Practical Considerations 


‘The trend of cases indicates that an MAR is more likely to be granted if the prosecutor does 
not oppose the motion. Petitioners have also received more favorable results when they had 
already served any active portion of the sentence, were willing to enter a new plea to an 
alternative offense, and were long-term residents with significant ties to the U.S. The grounds 
for challenging the convictions in these cases primarily involved ineffective assistance of 
counsel based on incorrect advice about immigration consequences." 


1. The information about cases in which relief has been granted to noncitizens was provided by 
Jennifer Foster, an attorney who regularly consults on immigration-related challenges in MARs. Ms. 
Foster practices in Asheville. 


APPENDIX A: 
Selected Immigration Consequences 
of North Carolina Offenses 


The chart analyzes the potential likelihood of removal based on conviction of selected North 
Carolina offenses. Additional immigration consequences not listed here may arise from these 
offenses, such as the denial of naturalization or denial of discretionary relief. Because the 
immigration consequences of crime are a complex and changing area of law, practitioners 
should use this chart as a starting point rather than as a substitute for individualized 
research. 


‘The chart is organized by subject area of offense—i.e., homicides, assaults, etc. Within 
each subject area, the chart is organized numerically by statute. Following each offense is 
the applicable state statute and then whether the offense constitutes an aggravated felony 
or crime involving moral turpitude (CMT). Aggravated felonies and CMTs are specifically 
noted because those are the categories into which the majority of offenses fall. If the offense 
may trigger other grounds of removal, that possibility is noted in the next column, Other 
Grounds of Removal. The last column includes additional information relevant to the offense, 
including information about related offenses that would not constitute grounds for removal. 


Key Immigration Concepts 


Aggravated Felony Conviction. A noncitizen should avoid an aggravated felony (AF) 

conviction if at all possible. A noncitizen with an AF conviction, even a long time lawful 
permanent resident, will be held in mandatory detention, has virtually no relief or defense 

to deportation, and will be barred from returning to the U.S. for life. Crimes of violence, 
theft offenses, and certain other categories of offenses require a conviction and a sentence of 
imprisonment (active or suspended) of one year or more to constitute an AF. Other categories 
of offenses, such as “drug trafficking,” murder, rape, and sexual abuse of a minor require only 
a conviction to constitute an AF, regardless of sentence length. For a detailed definition and 
discussion of AFs, see supra §§ 3.3A and B. 


Crime Involving Moral Turpitude (CMT). ‘This category has no statutory definition and covers 
a broad category of criminal offenses, including offenses containing an element to steal 
or defraud, sex offenses, and certain assault offenses. CMT offenses are both a ground 
of deportability and inadmissibility, but there are technical rules governing each ground. 
‘Thus, an offense may by a CMT but still not be a removable offense if the offense is a 
misdemeanor and the client has no prior CMT convictions. For a detailed discussion of 


CMTs, see supra § 3.3C. 
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Conviction. The definition of a “conviction” for immigration purposes is determined by federal 
law. State law does not determine whether a state disposition will be considered a conviction 
for immigration law purposes. See Chapter 4 for a discussion of state court dispositions that 
constitute a conviction for immigration law purposes. 


Sentence. Under federal immigration law, a “sentence” includes any period of incarceration 
ordered by the court, whether active or suspended. Therefore, any references in the chart 

to “a one year sentence or longer” means an active or suspended sentence of imprisonment 

of one year or more. Also, a sentence is considered to be a sentence for the maximum term 
imposed, even if the defendant was released prior to serving the maximum term. ‘Therefore, 

a defendant who is sentenced to a term of imprisonment of 11 months minimum and 14 
months maximum will be treated as having been sentenced to 14 months for immigration 
purposes (and thus one year or more) even if he or she ultimately serves only 11 months in 
jail. The term of probation does not matter. For a discussion of the impact of sentence length, 
see supra § 4,3. 


Selected Immigration Consequences of North Carolina Offenses 


Aggravated Felony 


Crime Involving 
Moral Turpitude 


Offense Statute (AF)? (CMT)? Other Grounds of Removal? Comments and Related Offenses 
Homicide Offenses 
Murder - 1st & 2nd | 14-17 Yes Yes 
degree 
Manslaughter 14-18 Yes, as a crime of Yes Involuntary manslaughter may not be considered 
(voluntary) violence an AF 
Manslaughter 14-18 Probably not in the 4th | Possibly, but might Felony death by vehicle is not a removable offense 
(involuntary) Circuit if the conviction | not be a CMT if 
is for a killing related the conviction 
to impaired driving or | is for criminal 
some other reckless or | negligence or 
negligent conduct culpable omission 
to perform a legal 
Possibly in the 11th duty 
Circuit, as a crime of 
violence 
Felony death by 20-141.4(a1) | No No 
vehicle 
Misdemeanor death | 20-141.4(a2) | No No 
by vehicle 
Rape and Other Sex Offenses (see also infra Prostitution) 
Rape - 1st & 2nd 14-27.2 Yes, as a rape offense | Yes 
degree or a crime of violence 
Sexual offense - 14-27.4, Yes, as a crime of Yes 
ist & 2nd degree 14-27.5 violence 
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Crime Involving 


Aggravated Felony Moral Turpitude 
Offense Statute (AF)? (CMT)? Other Grounds of Removal? Comments and Related Offenses 
Rape and Other Sex Offenses (Continued) 
Sexual battery 14-27.5A Possibly, as sexual Yes May fall within the domestic violence ground of Sexual battery should not constitute an AF unless 
abuse of a minor if the deportability if the evidence establishes that the the evidence establishes that the victim was under 
evidence establishes victim is a protected family member age 18 
the victim was under 
age 18 
Statutory rape of 14-27.7A Yes, aS sexual abuse Yes 
a13, 14, or 15 of a minor 
year old 
Crime against 14-177 Possibly, as sexual Yes Crime against nature should not constitute an AF 
nature abuse of a minor if the unless the evidence establishes that the victim was 
evidence establishes under age 18 
the victim was under 
age 18 
Indecent liberties 14-202.1 Yes, as sexual abuse Yes 
with a child of a minor 
Violation of 14-208.11 No Probably 
sex-offender 
registration 
requirements 
Assaults, Threats, and Related Offenses 
Assault with deadly | 14-32(a) Probably, as a crime of | Yes Yes, under the firearm ground of deportability if the 
weapon with intent violence record of conviction establishes that the weapon is 
to kill, inflicting a firearm 


serious injury 


Probably, under the domestic violence ground of 
deportability if the evidence establishes that the 
victim is a protected family member 
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Crime Involving 


Aggravated Felony Moral Turpitude 
Offense Statute (AF)? (CMT)? Other Grounds of Removal? Comments and Related Offenses 
Assaults, Threats, and Related Offenses (Continued) 
Assault with deadly | 14-32(b) Possibly, as a crime of | Probably Yes, under the firearm ground of deportability if the 
weapon, inflicting violence record of conviction establishes that the weapon is 
serious injury a firearm 
May fall within the domestic violence ground of 
deportability if the evidence establishes that the 
victim is a protected family member 
Assault with deadly | 14-32(c) Probably, as a crime of | Yes Yes, under the firearm ground of deportability if the 
weapon with intent violence record of conviction establishes that the weapon is 
to kill a firearm 
Probably, under the domestic violence ground of 
deportability if the evidence establishes that the 
victim is a protected family member 
Assault inflicting 14-32.4(a) Probably, as a crime of | Probably Probably, under the domestic violence ground of 
serious bodily injury violence deportability if the evidence establishes that the 
victim is a protected family member 
Simple assault 14-33(a) o No May fall within the domestic violence ground of 
deportability if the evidence establishes that the 
victim is a protected family member 
Assault inflicting 14-33(c)(1) 0 Possibly May fall within the domestic violence ground of Simple assault is not a CMT 
serious injury deportability if the evidence establishes that the 
victim is a protected family member 
Assault with a 14-33(¢)(1) o Yes Yes, under the firearm ground of deportability if the | Simple assault is not a CMT 


deadly weapon 


record of conviction establishes that the weapon is 


a firearm 


Probably, under the domestic violence ground of 
deportability if the evidence estab 
victim is a protected family member 


ishes that the 


900Z ‘G24 + enue seouanbesuo9 uogeuw 


Z6 


Crime Involving 


Aggravated Felony Moral Turpitude 
Offense Statute (AF)? (CMT)? Other Grounds of Removal? Comments and Related Offenses 
Assaults, Threats, and Related Offenses (Continued) 
Assault on a female | 14-33(c)(2) No Possibly May fall within the domestic violence ground of Assault on a female should not constitute a crime of 
(AOF) deportability if the evidence establishes that the domestic violence if the evidence does not establish 
victim is a protected family member that the victim is a protected family member 
(ICE may try to deport a noncitizen with such a Simple assault is not a CMT 
conviction, but a few noncitizens have successfully 
argued that AOF does not satisfy the “crime of 
violence” definition. See supra § 6.6A) 
Assault on a child 14-33(¢)(3) 0 Possibly Possibly, under the child abuse ground of Simple assault is not a CMT; however, if the 
under 12 deportability evidence indicates that the victim is under age 12, 
the offense might still be considered a CMT 
Assault on a 14-33(¢)(4) 0 Possibly Simple assault is not a CMT 
government official 
Disorderly conduct is not a removable offense 
Assault in presence | 14-33(d) 0 Probably Probably, under the domestic violence ground of Simple assault is not a CMT 
of minor on a deportability 
personal relation 
Habitual 14-33.2 Possibly, as a crime of | Yes, if the violated | Yes, under the firearm ground of deportability if the 
misdemeanor violence, depending provision of violated provision of 14-33(c) or 14-34 contains 
assault on which provision 14-33(c) or 14-34 | a weapon element and the record of conviction 
of 14-33(c) or 14-34 isa CMT establishes that the weapon is a firearm 
is violated and if the 
sentence is 1 year or May fall within the domestic violence ground of 
more deportability depending on which provision of 
14-33(¢) or 14-34 is violated or if the evidence 
establishes that the victim is a protected family 
member 
Assault by pointing | 14-34 No Probably Yes, under the firearm ground of deportability Simple assault is not a CMT 
agun 
Discharging firearm | 14-34.1 Probably, as a crime of | Probably Yes, under the firearm ground of deportability 


into occupied 
property 


violence 
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Offense 


Statute 


Aggravated Felony 
(AF)? 


Assaults, Threats, and Related Offenses (Continued) 


Crime Involving 
Moral Turpitude 
(CMT)? 


Other Grounds of Removal? 


Comments and Related Offenses 


Domestic criminal 14-134.3(a) No No Possibly, under the domestic violence ground of 
trespass deportability if a protective order was violated in the 
course of the domestic trespass 
Harassing phone 14-196 No Possibly, under Violation of subsection (a)(2) may fall within the 
Calls subsection (a)(2) domestic violence ground of deportability if the 
or (a)(4) evidence establishes that the threat of physical 
injury is directed against a protected family member 
Communicating 14-277.1 No Possibly May fall within the domestic violence ground 
threats of deportability if the evidence establishes that 
the threat of physical injury is directed against a 
protected family member 
Stalking 14-277.3 Probably, as a crime Probably Probably, under the stalking ground of deportability 
of violence if the 
sentence is 1 year or 
more 
isdemeanor child | 14-318.2 o Possibly Probably, under the child abuse or child neglect 
abuse ground of deportability 
Felony child abuse | 14-318.4(a) Probably, as a crime of | Probably Yes, under the child abuse ground of deportability 
violence 
Felony child 14-318.4(a3) | Probably, as a crime of | Probably Yes, under the child abuse ground of deportability 
abuse - serious violence 
bodily injury or 
impairment 
Violation of valid 50B-4.1 (a) 0 Probably not Yes, under the domestic violence ground of There is an argument that a violation of the child 
protective order deportability for a violation of a protective visitation portion (and certain other portions) of 
order prohibiting threats of violence, repeated a protective order would not render a noncitizen 
harassment, or bodily injury deportable under the domestic violence ground 
Kidnapping and Abduction Offenses 
Kidnapping - 1st& | 14-39 Probably, as a crime of | Yes False imprisonment is not an AF 


2nd degree 


violence 
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Crime Involving 


Aggravated Felony Moral Turpitude 
Offense Statute (AF)? (CMT)? Other Grounds of Removal? Comments and Related Offenses 
Kidnapping and Abduction Offenses (Continued) 
False imprisonment | Common law No Possibly May fall within the domestic violence ground of 
deportability if the evidence establishes that the 
victim is a protected family member 
Abduction of minor | 14-41 Possibly, as a crime of | Possibly Possibly, under the child abuse ground of False imprisonment is not an AF 
violence deportability 
Felonious restraint | 14-43.3 Possibly, as a crime of | Possibly May fall within the domestic violence ground of False imprisonment is not an AF 
violence deportability if the evidence establishes that the 
victim is a protected family member 
Robbery Offenses 
Common-law 14-87.1 Yes, as a crime o Yes Common-law robbery will not constitute an AF if the 
robbery violence or a the sentence is less than 1 year 
Offense if the sentence 
is 1 year or more 
Armed robbery 14-87 Yes, as a crime o Yes Yes, under the firearm ground of deportability if the | Common-law robbery will not constitute an AF if the 


violence or a the 
offense 


record of conviction establishes that the weapon is 
a firearm 


sentence is less than 1 year 


Burglary, Trespass, 


and Related Offenses 


Burglary - 1st & 14-51 Yes, as a burglary Yes, if the record Burglary will not constitute an AF if the sentence is 
2nd degree offense if the sentence | of conviction ess than 1 year 
is 1 year or more reveals an intent to 
commit a larceny isdemeanor breaking or entering is not a 
or other offense removable offense 
that is a CMT 
Felony breaking or | 14-54(a) Yes, as a crime of Yes, if the record Felony breaking or entering will not constitute an AF 


entering building 


violence or a burglary 
offense if the sentence 
is 1 year or more 


of conviction 
reveals an intent to 
commit a larceny 
or other offense 
that is a CMT 


if the sentence is less than 1 year 


Misdemeanor breaking or entering is not a 
removable offense 


00L 
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Crime Involving 


Aggravated Felony Moral Turpitude 
Offense Statute (AF)? (CMT)? Other Grounds of Removal? Comments and Related Offenses 
Burglary, Trespass, and Related Offenses (Continued) 
Misdemeanor 14-54 (b) No No 
breaking or 
entering building 
Breaking or 14-56 Possibly, as a crime Yes, if the record Breaking or entering a car will not constitute an AF 
entering a car with of violence if the of conviction if the sentence is less than 1 year 
intent to commit sentence is 1 year or reveals an intent to 
felony or larceny more commit a larceny Breaking or entering a car will not constitute an AF 
or other offense as an attempted theft if the record of conviction 
Possibly, as an that is a CMT reveals an intent to commit a felony other than 
attempted theft larceny 
offense if the record 
of conviction reveals 
an intent to commit 
a larceny and the 
sentence is 1 year or 
more 
Breaking into coin/ | 14-56.1 Possibly, for a Yes 
currency-operated second offense, as 
machine an attempted theft 
offense if the sentence 
is 1 year or more 
Injury to real 14-127 0 Possibly Disorderly conduct in a public building is not a 
property removable offense 
Trespass - 1st 14-159.12 0 No 
degree 
Trespass - 2nd 14-159.13 o No 
degree 
Domestic criminal 14-134.3(a) 0 No Possibly, under the domestic violence ground of 
trespass deportability if a protective order was violated in the 
course of the domestic trespass 
Injury to personal 14-160 o Possibly 


property 
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Crime Involving 


Aggravated Felony Moral Turpitude 
Offense Statute (AF)? (CMT)? Other Grounds of Removal? Comments and Related Offenses 
Arson and Burning Offenses 
Arson - 1st & 2nd 14-58 Yes, as a crime Yes Arson will not constitute an AF if the sentence is 
degree of violence if the ess than 1 year 
sentence is 1 year or 
more njury to real or personal property is not an AF 
Burning building 14-62.1 Probably, as a crime Probably Burning building under construction will not 
under construction of violence if the constitute an AF if the sentence is less than 1 year 
sentence is 1 year or 
more njury to real or personal property is not an AF 
Burning personal 14-66 Probably, as a crime Probably Burning personal property will not constitute an AF if 
property of violence if the the sentence is less than 1 year 
sentence is 1 year or 
more njury to personal property is not an AF 
Larceny, Embezzlement, and Related Offenses 
Misdemeanor 14-72(a) No Yes 
larceny 
Felonious larceny 14-72 Yes, as a theft offense | Yes Larceny will not constitute an AF if the sentence is 
if the sentence is 1 less than 1 year 
year or more 
Misdemeanor 14-72(a) No Yes 
possession/ 
receiving of stolen 
goods 
Felonious 14-71, Yes, as a theft offense | Yes Possession or receipt of stolen goods will not 
possession/ 14-71.1, if the sentence is 1 constitute an AF if the sentence is less than 1 year 
receiving of stolen | 14-72 year or more 
goods 
Unauthorized use of | 14-72.2 No No 


a motor-propelled 
conveyance 


COL 
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Crime Involving 


Aggravated Felony Moral Turpitude 
Offense Statute (AF)? (CMT)? Other Grounds of Removal? Comments and Related Offenses 
Larceny, Embezzlement, and Related Offenses (Continued) 
Concealment of 14-72.1(a) No Possibly 
merchandise 
Larceny by 14-74 Probably, as a fraud Yes Larceny by employee will not constitute an AF if the 
employee offense, if the loss to sentence is less than 1 year and the amount of loss 
the victim exceeds is $10,000 or less 
$10,000 
Possibly, as a theft 
offense if the sentence 
is 1 year or more 
Embezzlement 14-90 Possibly, as a fraud Yes Embezzlement will not constitute an AF if the 
offense if the loss to sentence is less than 1 year and the loss is 
the victim exceeds $10,000 or less 
$10,000 
Possibly, as a theft 
offense if the sentence 
is 1 year or more 
Offenses Involving Fraud 
Obtaining property | 14-100 Yes, as a fraud offense | Yes Obtaining property by false pretenses will not 


by false pretenses 


if the loss to the victim 
exceeds $10,000 


Possibly, as a theft 
offense if the sentence 
is 1 year or more 


constitute an AF if the sentence is less than 1 year 
and the loss is $10,000 or less 
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Crime Involving 


Aggravated Felony Moral Turpitude 
Offense Statute (AF)? (CMT)? Other Grounds of Removal? Comments and Related Offenses 

Offenses Involving Fraud (Continued) 
Obtaining property | 14-106 Yes, as a fraud offense | Yes Obtaining property by worthless check will not 
by worthless check if the loss to the victim constitute an AF if the loss is $10,000 or less 

exceeds $10,000 

Writing a worthless check is probably not a 
removable offense 

Writing worthless 14-107 Probably not, even if Probably not 
check the loss to the victim 

exceeds $10,000 
Financial 14-113.9 Probably, as a theft Probably, under Financial transaction card theft will not constitute an 
transaction card offense if the sentence | subsections (a)(1), AF if the sentence is less than 1 year 
theft is 1 year or more (a)(2) 

under subsections 

(a)(1), (a)(2) Possibly, under 

subsections (a)(3), 

Possibly, as a theft (a)(4) 

offense if the sentence 

is 1 year or more 

under subsections 

(a)(3), (@)(4) 
Financial 14-113.11 Yes, as a fraud offense | Yes Financial transaction card forgery will not constitute 


transaction card 
forgery 


if the loss to the victim 
exceeds $10,000 


Yes, as a forgery 
offense if the sentence 
is 1 year or more 


an AF if the sentence is less than 1 year and the 
loss is $10,000 or less 


YOL 


səsuəyQ Lueg ULION JO sasuanbəsuo) uogeuw p3439/39 :y XIpUaddy 


Crime Involving 


Aggravated Felony Moral Turpitude 
Offense Statute (AF)? (CMT)? Other Grounds of Removal? Comments and Related Offenses 

Offenses Involving Fraud (Continued) 

Financial 14-113.13 Yes, as a fraud Yes, under Financial transaction card fraud will not constitute 

transaction card offense, if the loss to subsections (a), (b), an AF if the sentence is less than 1 year and the 

fraud the victim exceeds (c1), or (d) loss is $10,000 or less 
$10,000 under 
subsections (a), (b), Possibly, under 
(c1), or (d) subsection (c) 
Possibly, as a fraud 
offense if the loss to 
the victim exceeds 
$10,000 under 
subsection (c) 

Identity theft 14-113.20 Yes, as a fraud offense | Yes Identity theft will not constitute an AF if the sentence 
if the loss to the victim is less than 1 year and the loss is $10,000 or less 
exceeds $10,000 
Possibly, as a theft 
offense if the sentence 
is 1 year or more 

Extortion 14-118.4 Yes, as an extortion Yes 
offense 

Common law Common law Yes, as a forgery Yes Forgery will not constitute an AF if the sentence is 

forgery Offense if the sentence less than 1 year 
is 1 year or more 

Forgery of bank 14-119 Yes, as a forgery Probably There is a small chance that forgery of bank notes 

notes, checks, and offense if the sentence will not constitute a CMT if the offense involves 

securities is 1 year or more “intent to injure” rather than “intent to defraud” 

Uttering forged 14-120 Yes, as a forgery Probably There is a small chance that uttering a forged 

instrument offense if the sentence instrument or forging an endorsement will not 

or forging is 1 year or more constitute a CMT if the offense involves “intent to 

endorsement injure” rather than “intent to defraud” 
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Crime Involving 


Aggravated Felony Moral Turpitude 
Offense Statute (AF)? (CMT)? Other Grounds of Removal? Comments and Related Offenses 
Prostitution and Related Offenses 
Prostitution 14-204 No Yes Probably triggers the prostitution ground of 
inadmissibility 
Maintaining a place | 14-204 Possibly, as an Probably May trigger the prostitution ground of inadmissibility 
for prostitution offense relating to a 
prostitution business 
Loitering for 14-204.1 No Possibly May trigger the prostitution ground of inadmissibility 
prostitution 
Weapons Offenses 
Carrying a 14-269(a) No No 
concealed weapon 
other than a pistol 
or gun 
Carrying a 14-269(a1) No No Yes, under the firearm ground of deportability Carrying a concealed weapon other than a pistol or 
concealed pistol gun under 14-269(a) is not a removable offense 
or gun 
Manufacture, 14-288.21 Probably, if the Possibly for sale, Yes, under the firearm ground of deportability Carrying a concealed pistol or gun is not an AF 
sale, possession, conviction is for sale manufacture, 
etc. of weapon of of a weapon or device | assembly, 
mass death and or for the transfer transporting, 
destruction or possession of a delivering, or 
machine gun offering to sell 
Possession of a 14-415.1 Yes No Yes, under the firearm ground of deportability Carrying a concealed pistol or gun is not an AF 
firearm by felon 
Obstruction of Justice, Disorderly Conduct, and Related Offenses 
Disorderly conduct | 14-132 No No 
in a public building 
Resisting, delaying, | 14-223 No Probably Simple assault is not a CMT 
or obstructing 
officer Disorderly conduct is not a CMT 
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Crime Involving 


Aggravated Felony Moral Turpitude 
Offense Statute (AF)? (CMT)? Other Grounds of Removal? Comments and Related Offenses 
Obstruction of Justice, Disorderly Conduct, and Related Offenses (Continued) 
Making false report | 14-225 No Yes 
to law enforcement 
agency or officer 
Disorderly conduct | 14-288.4 No No 
Drunk and 14-444 No No 
disruptive in public 
Motor Vehicle Offenses 
Driving while 20-28(a) No Probably not 
license suspended 
or revoked 
Receiving, 20-106 Yes, as a theft offense | Yes Receiving, transferring, or possessing a stolen 
transferring, or if the sentence is 1 vehicle will not constitute an AF if the sentence is 
possessing stolen year or more less than 1 year 
vehicle 
Unauthorized use of a motor-propelled conveyance 
is not an AF or CMT 
Impaired Driving 20-138.1 No Possibly; a simple | Possibly, under the controlled substance ground A simple DWI (no aggravating factors) is not a CMT 
DWI with no of deportability or inadmissibility if the record of 
aggravating factors | conviction establishes the use of a controlled 
is not a CMT, but substance under the Controlled Substances Act, 
a DWI with an G.S. Ch. 90, Art. 5 
aggravating factor 
of driving with 
revoked license is 
possibly a CMT 
Habitual Impaired 20-138.5 No Probably not Possibly, under the controlled substance ground 
Driving of deportability or inadmissibility if the record of 
conviction establishes the use of a controlled 
substance under the Controlled Substances Act, 
G.S. Ch. 90, Art. 5 
Reckless driving 20-140 No Probably not 
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Crime Involving 


Aggravated Felony Moral Turpitude 
Offense Statute (AF)? (CMT)? Other Grounds of Removal? Comments and Related Offenses 
Motor Vehicle Offenses (Continued) 
Felony speeding to | 20-141.5 Possibly, as an Possibly Felony speeding to elude arrest is not an AF if the 
elude arrest obstruction of justice sentence is less than 1 year 
offense or a crime 
or violence if the Reckless driving may not be a removable offense 
sentence is 1 year or 
more 
isdemeanor 20-141.5 No Probably not 
speeding to elude 
arrest 
Failure to stop or 20-166(a) Probably not Possibly 
remain at scene 
when personal 
injury or death 
occurs 
Failure to give 20-166(b) No Possibly 
information or 
assistance when 
injury or death 
occurs 
Failure to stop or 20-166(c) No Probably not 


give information 
when injury not 
apparent or 
property damage 
occurs 
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Crime Involving 


Aggravated Felony Moral Turpitude 
Offense Statute (AF)? (CMT)? Other Grounds of Removal? Comments and Related Offenses 
Drug Offenses 
Sale, manufacture, | 90-95(a)(1) Yes, as a drug Yes Yes, under the controlled substance ground of Simple possession of a controlled substance (other 
delivery, or trafficking offense deportability and the controlled substance ground of | than more than 5 grams of crack cocaine or any 
possession inadmissibility amount of flunitrazepam) is not an AF if no prior 
with intent to drug convictions 
manufacture, 
sell, or deliver 
any controlled 
substance 
Sale or delivery 90-95(a)(2) Yes Yes Yes, under the controlled substance ground of 
of counterfeit deportability and the controlled substance ground of 
controlled inadmissibility 
substance 
Possession 90-95(a)(3) No, if first offense No Yes, under the controlled substance ground of Class 3 or Class 1 misdemeanor possession of 
of controlled deportability and the controlled substance ground of | marijuana (if 30 grams or less of marijuana) is not a 
substance Possibly, if prosecuted inadmissibility deportable offense if no prior drug convictions. Such 
as a subsequent a conviction will make a noncitizen inadmissible, 
offense There is an exception to deportability for a single but can be waived by an immigration judge under 
conviction of possession of 30 grams or less of certain circumstances 
marijuana, if no prior drug convictions 
Trafficking in 90-95(h) Yes, except for a Yes Yes, under the controlled substance ground of Simple possession of a controlled substance (other 
any controlled small possibility deportability and the controlled substance ground of | than more than 5 grams of crack cocaine or any 
substance that trafficking by inadmissibility amount of flunitrazepam) is not an AF if no prior 
possession may not drug convictions 
be an AF 
Maintaining store, | 90-108(a)(7) Possibly Probably Yes, under the controlled substance ground of 


dwelling, boat, or 
other place for 
use, storage, or 
sale of controlled 
substance 


deportability and the controlled substance ground of 
inadmissibility 
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Crime Involving 


Aggravated Felony Moral Turpitude 
Offense Statute (AF)? (CMT)? Other Grounds of Removal? Comments and Related Offenses 
Drug Offenses (Continued) 
Possession of drug | 90-113.22 No No Yes, under the controlled substance ground of Class 3 or Class 1 misdemeanor possession of 
paraphernalia deportability and the controlled substance ground of | marijuana (if 30 grams or less of marijuana) is not a 
inadmissibility deportable offense if no prior drug convictions. Such 
a conviction will make a noncitizen inadmissible, 
but can be waived by an immigration judge under 
certain circumstances 
Inchoate Offenses 
Attempt Common-law | Yes, if the underlying Yes, if the Yes, if the underlying offense is a removable offense 
offense is an AF underlying offense 
isa CMT 
Solicitation Common-law Possibly, if the Probably, if the Possibly, if the underlying offense is a controlled 
underlying offense is underlying offense | substance or firearm offense 
an AF isa CMT 
Conspiracy Common-law | Yes, if the underlying Yes, if the Yes, if the underlying offense is a removable offense 
offense is an AF underlying offense 
isa CMT 
Accessory after 14-7 Probably, as an Probably Accessory after the fact to a controlled substance or 
the fact obstruction of justice firearm offense is probably not a removable offense 


offense if the sentence 
is 1 year or more 


under the controlled substance or firearm ground of 
deportability or inadmissibility 


OLL 


səsuəyQ Lulo ULION JO sasuanbəsuo) uogeuww] p3439/39 :y XIpUaddy 


APPENDIX B: 

Legal Resources for Indigent Defense 
Attorneys and Noncitizen Clients in 
North Carolina 


‘The following attorneys and organizations may be able to assist defense counsel or a 

noncitizen client with immigration issues. This list, revised April 2008, is not intended to be a 
comprehensive list of resources, and inclusion on the list does not constitute a recommendation, 
guarantee, or representation by the Office of Indigent Defense Services or the UNC School of 
Government regarding the services these attorneys or organizations may provide. 


Attorneys Available to Consult with Indigent Defense Attorneys 
on Immigration Consequences 


The following are attorneys who have indicated to the authors that they are available for 
consultation regarding the immigration consequences of a criminal disposition. These attorneys 
are willing to consult free of charge with defense counsel representing an indigent client (to the 
extent that time and expertise permit). Please contact the attorneys for a consultation as early as 
possible in the criminal proceedings so that they have adequate time to respond. 


Cynthia A. Aziz Jennifer Foster NC Justice Center 
Aziz Law Firm The Law and Mediation Office of Kaci Bishop, kaci@ncjustice.org 
1804 East Boulevard Jennifer Foster Attracta Kelly, attracta@ncjustice.org 
Charlotte, NC 28203 P.O. Box 2808 P.O. Box 28068 
704.347.1808 (p) Asheville NC 28802 Raleigh, NC 27611-8068 
704.347.1887 (f) 828.713.6308 (p) 919.856.3195 (p) 
cynthia@azizimmigrationlaw.com jnfoster@mindspring.com 919.856.2175 (f) 
Lynn Calder Hans Christian Linnartz Paul A. Suhr 
Allen & Pinnix, P.A. Duke Law School Law Firm of Paul A. Suhr 
333 Fayetteville Street Mall, Suite P.O. Box 90362 1110 Navaho Drive, Suite 502 
1200 Durham, NC 27708 Raleigh, NC 27609 
P.O. Drawer 1270 919.613.7203 (p) 919.876.4707 (p) 
Raleigh, North Carolina 27602-1270 — Linnartz@law.duke.edu 919.876.4237 (f) 
919.755.0505 (p) paulsuhr@bellsouth.net 
919.829.8098 (f) George Miller 
Icalder@allen-pinnix.com Dozier, Miller, Pollard & Murphy, L.L.P. 

301 South McDowell Street, Suite 
Sharon K. Cole 700 
Prall & Cole, PLLC Charlotte, North Carolina 28204 
5540 McNeely Dr., Suite 301 704.372.6373 (p) 
Raleigh, NC 27612 704.347.9674 (f) 
919.571.8980 (p) gmiller@dmpm.com 
919.882.9384 (f) 


sharon.cole@prallandcole.com 
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Appendix B: Legal Resources 


Organizations Providing Immigration Services for Noncitizens 


The following are nonprofit organizations that may be able to provide immigration services to 


noncitizen clients with a criminal conviction. 


NC Justice Center 

Attracta Kelly, Project Director 

Kaci Bishop, Staff Attorney 

Immigrants Legal Assistance Project 

P.O. Box 28068 

Raleigh, NC 27611-8068 

919.856.3195 (p) 

919.856.2175 (f) 

mmigration intake: 1.888.251.2776 (toll free) and 
919.856.2159 
www.ncjustice.org/content/index.php?pid=281 


Provides assistance on a statewide basis in removal 
proceedings and cases involving family-based petitions 
for status, naturalization applications, Temporary 
Protected Status (TPS), NACARA (Salvadorans and 
Guatemalans), Violence Against Women Act (VAWA), 

U and T visas, Special Immigrant Juveniles (SIJ), and 
Asylum 


Battered Immigrant Project, Legal Aid 

of North Carolina 

Rona Karacaova, Battered Immigrant Project Coordinator 
1431 Elizabeth Avenue 

Charlotte, NC 28204 

704.971.2589 (p) 

704.971.0180 (f) 
www.legalaidnc.org/Public/Learn/Statewide_Projects/ 
BIP/default.aspx 


Jennifer Stuart, Project Attorney 
224 S. Dawson Street 

Raleigh, NC 27601 
919.856.3196 (p) 
919.839.8370 (f 


Hope Williams, Project Attorney 
201 W. Main Street, Ste. 400 
Durham, NC 27702 
919.688.6396 (p) 
919.682.8157 (f) 

ew intakes: 1.866.204.7612 


Provides services on a statewide basis for immigrant 
victims of domestic violence, sexual assault, and human 
trafficking, Violence Against Women Act (VAWA) cases, 
and U and T visas 


National Center for Refugee and Immigrant Children 
Sara McDowell, Senior Immigration Program Officer 
smcdowell@uscridc.org 

202.347.3507 (p) 

www.refugees.org/nationalcenter 


Helps previously detained, unaccompanied minors in 
removal proceedings find pro bono representation 


North Carolina Prisoner Legal Services, Inc. 
P.O. Box 25397 

Raleigh, NC 27611 

919.856.2200 (p) 

919.856.2223 (f) 

www.ncpls.org/ 


May provide representation in removal proceedings for 
individuals serving an active sentence of imprisonment 


Casa Guadalupe 

Nilda Cardenas De Lara, Certified Immigration Counselor 
603 Peters Creek Parkway 

Winston-Salem, NC 27103 

336.727.4745 (p) 

336.727.1578 (f) 

www.cssnc.org/casaguadalupe 


Provides representation in some removal cases and 
other immigration services for reduced rates 


Pisgah Legal Services 

Jane Oakes, Staff Attorney 

P.O. Box 2276 

Asheville, NC 28802 
1.800.489.6144 (toll free) 
828.253.0406 (Asheville) 
828.692.7622 (Hendersonville) 
www.pisgahlegal.org/ 


May provide assistance in limited matters, such as 
naturalization, Violence Against Women Act (VAWA) 
cases, and immigration consequences of conviction 


IMMIGRATION CONSEQUENCES OF CONVICTIONS SUMMARY CHECKLIST (FEB. 2008)* 


GROUNDS OF DEPORTATION (apply to lawfully admitted [GROUNDS OF INADMISSIBILITY (apply to INELIGIBILITY FOR U.S. 
noncitizens, such as a lawful permanent resident (LPR) — noncitizens seeking a green card or seeking CITIZENSHIP 
green card holder) lawful admission, including LPRs who travel 
out of U.S.) 
Aggravated Felony Conviction Conviction (or admitted commission) of a Conviction or admission of the 
> Consequences Controlled Substance Offense, or ICE has following crimes bars a finding of 
+ Deportability reason to believe individual is a drug trafficker | good moral character for up to 5 
+  Ineligibility for most forms of relief from removal > No possibility of 212(h) relief (except for years: 
+ Ineligibility for voluntary departure simple possession of 30g or less of > Controlled Substance 
+ Permanent inadmissibility after removal marijuana, if no prior drug convictions) Offense (unless single 
¢ Subjects client to up to 20 years of prison if s/he ae f a offense of simple possession 
illegally reenters the U.S. after removal Conviction (or admitted commission) ofa PE pan 
Crime Involving Moral Turpitude (CMT) of 30g or less of marijuana) 
> Crimes covered (possibly even if not a felony) ; aa 
+è Murder > Crimes in this category cover a broad > Crime Involving Moral 
è Rape range of crimes, including: Turpitude (unless single 
+ Sexual Abuse of a Minor ¢ Crimes with an intent to steal or CMT and the offense is not 
è Drug Trafficking (includes, whether felony or defraud as an element (e.g., theft, punishable > 1 year + does 
misdemeanor, any sale or intent to sell offense, forgery) , . . not involve a prison sentence 
maybe a subsequent possession offense, or + Crimes in which bodily harm is > 6 months) 
; ? caused by an intentional act, or 
possession of > 5 grams of crack or any amount of cans A dily harm is caused or > 2or more offenses of any 
unittazepaini (date rape drug)) threatened by a reckless act (e.g., type + aggregate prison 
+ Firearm Trafficking manslaughter, assault crimes) sentence of 5 years 
+ Crime of Violence + 1 year sentence** M 8 ff ? 
+ Theft or Burglary + 1 year sentence** ? A ER > 2 gambling offenses 
+ Fraud or tax evasion + loss to victim(s) > $10,000 > Petty Offense Exception — for one CMT if | | . ne 
nti : Í + the client has no other CMTs; > Confinement to jail for an 
¢ Prostitution business offenses : : > aggregate period of 180 days 
+ Commercial bribery, counterfeiting, or forgery + 1 + the offense is not punishable > 1 year; 
year sentence** & Aggravated felony conviction 
¢ Obstruction of justice offenses + 1 year sentence** + the actual sentence, active or on or after Nov. 29, 1990 (and 
e Various federal criminal offenses and possibly state suspended, is < 6 months (all NC murder conviction at any time) 
analogues (money laundering, various federal non-DWI misdemeanors fit) permanently bar a finding of 
firearms offenses, alien smuggling, etc.) Prostitution and Commercialized Vice ee E male 
¢ Attempt or conspiracy to commit any of the above citizenship eligibility 
Controlled Substance conviction Conviction of 2 or more offenses of any 
> EXCEPT an offense of simple possession of 30g or less | type + aggregate prison sentence of > 5 years 
of marijuana, if no prior drug convictions 


Crime Involving Moral Turpitude (CMT) conviction B ORR OF CA ON OF R OVA OR A PR 
> For crimes included, see Grounds of Inadmissibility > Aggravated felony conviction 
> An LPR is deportable for 1 CMT committed within5 |> Offense covered under Ground of Inadmissibility when committed within first 7 


eaters admission into the U.S. and punishable by at years of residence after admission into the U.S. 
east 1 year in prison 
> An LPE is eae for 2 CMTs committed at any INELIGIBILITY FOR ASYLUM OR WITHHOLDING OF REMOVAL BASED ON 


time “not arising out of a single scheme” THREAT TO LIFE OR FREEDOM IN COUNTRY OF REMOVAL 
“Particularly serious crimes” make noncitizens ineligible for asylum and 
withholding. They include: 


Firearm or Destructive Device conviction 


Domestic Violence conviction or certain other domestic > Aggravated felonies 

offenses, including: - All bar asylum 

> Crime of Domestic Violence - Aggravated felonies with aggregate 5 year sentence of imprisonment bar 
> Stalking withholding 

> Child abuse, neglect, or abandonment - Aggravated felonies involving trafficking in controlled substance 


presumptively bar withholding 


> Violation (criminal or civil) of protective order : y a 
> Other serious crimes — no statutory definition 


CONVICTION DEFINED 


A formal judgment of guilt of the noncitizen entered by a court or, if adjudication of guilt has been withheld, where: 
(i) a judge or jury has found the noncitizen guilty or the noncitizen has entered a plea of guilty or nolo contendere or has admitted sufficient 
facts to warrant a finding of guilt, AND 
(ii) the judge has ordered some form of punishment, penalty, or restraint on the noncitizen’s liberty to be imposed. 

THUS: 

> A PJC, 90-96 deferral, and expungement are probably convictions 

> A deferred prosecution or drug treatment court disposition with an admission of guilt and court-ordered restraints is a conviction (even if later 
dismissed) 

> A deferred prosecution without an admission of guilt is probably NOT a conviction 

> A juvenile delinquency adjudication is NOT a conviction 


*This checklist was originally created by the New York State Defenders Association Immigrant Defense (NYSDA) Project and was revised in light of NC law as 
part of IMMIGRATION CONSEQUENCES OF A CRIMINAL CONVICTION IN NORTH CAROLINA (UNC School of Government, 2008), online at www.ncids.org. 
**The 1-year requirement refers to an active or suspended sentence of imprisonment of 1 year or more. 


